
Neutrality as a twofold principle

As Rawls puts it ‘the term neutrality is unfortunate: some of its connotations are highly misleading, others suggest altogether impracticable principles.’
 

In this paper I will argue that the currently discussed definitions of neutrality are confusing because

1. they pay insufficient attention to the difference that different contexts make to what neutrality entails and requires and 

2. they neglect the fact that neutrality consists of two competing elements:

a. an element of ‘hands-off’ tracing the intuition that there are matters the state must not get involved in, and

b. an element of equality referring to the idea that the state ought to show equal respect to citizens holding different conceptions of the good.

A recent case before the German Constitutional Court illuminates some of the difficulties with neutrality. A teacher-to-be applied for appointment to the teaching profession to begin teaching at state schools after successfully finishing her teacher training. Her application was denied: her insistence on wearing a headscarf while teaching was understood to show a lack of aptitude for the position of a civil servant.
 The school authorities said wearing a headscarf while teaching was a breach of neutrality as the Muslim headscarf is a religious symbol, and often also understood as a political symbol associated with the intention not to integrate into secular German society.
 The authorities referred furthermore to a right of pupils not to be subjected to an authority figure actively or passively advocating a particular interpretation of Islam. 

The teacher-to-be appealed against the decision claiming 

1. that her personal freedom of religion was infringed by prohibiting her to wear a headscarf, 

2. that the decision was discriminatory against Muslims as opposed to other religions with more mainstream dress codes,
 and 

3. that usually neutrality in Germany has been understood in an inclusive rather than laicist fashion, that is, as balancing the claims of different religions (well, Protestants and Catholics) rather than banning them from the public sphere.
 

The case ended up at the Constitutional Court which ruled

1. that the current legislation does not justify a general headscarf-ban for teachers, but 

2. that the conditions of pluralism require clearer legislation concerning displays of religiosity in the context of the school.
 

Since this verdict most German states have issued legislation to deal with the issue. There are three general strategies:

1. banning all religious symbols for teachers, 

2. allowing all religious symbols and dress-requirements,

3. banning ‘political’, ‘sexist’ or ‘fundamentalist’ symbols while allowing symbols standing for organizations or ideologies considered compatible with adherence to the norms of a free democratic state.
 

However, all three strategies for achieving neutrality at school can themselves be criticised with reference to neutrality. Banning all expression of religious commitment in the appearance of teachers is seen as discriminating against religious candidates and thus as non-neutral between religious and non-religious teachers. Allowing all symbols is seen as problematic because of the danger that teachers would passively promote controversial values in class-rooms, like suggesting that girls not wearing a head-scarf are bad Muslims.
 Neutrality is breached by allowing state officials to take a public stand in controversial considerations of the good life. Distinguishing between different kinds of symbols does not help either, because it is feared that it is inevitable that unfamiliar symbols will be discriminated against. Opponents of the legislation thus claim that too often the notion of what is neutral tracks what is generally socially acceptable (normal) rather than any independent idea and so lacks normative justification.

Even this simplified characterisation of the debate shows that the term neutrality is problematic. Different understandings of the same principle appear to both justify and condemn the same policy prescription. The purpose of this paper is therefore to develop a clearer understanding of what neutrality entails. In discussing neutrality there is one point of some agreement and at least four areas of major disagreement:

1. Political theorists usually agree that neutrality is different from toleration,

2. they disagree on what it entails,

3. they disagree on the appropriate scope of its application,

4. they disagree on whether and how it can be justified,

5. and they most strongly disagree on whether it makes sense at all.

Here I will concentrate on the second point. I will give make one brief comment about neutrality and toleration, but then I will discuss different conceptions of neutrality, show how the different areas of applications influence which understanding of neutrality seems most appropriate, and argue that neutrality – in all contexts – is best understood as a twofold principle. Neutrality requires not only that the state refrains from taking a stand in questions of the good life but also requires the state to show equal respect and concern for citizens with different conceptions of the good life. The ‘hands-off’ thus sets limits on the goals which the state may aim at, and the equality element requires that in selecting means to those goals, differential impact has to be taken into account. I will suggest that the most promising justification of neutrality as a two fold principle is based on Rawls’ conception of citizens as free and equal. All the while I will assume that neutrality is a sensible claim.

1 On Neutrality and Toleration

Neutrality is different from toleration. Toleration is the attitude: ‘I think you are wrong, but I will not hinder you from going on in your wrong ways.’ Neutrality requires more than this restraint concerning action. It also requires refraining from expressing a verdict concerning the truth and relative value of different conceptions of the good life. Both neutrality and toleration include an element of ‘hands-off.’ Toleration commands staying clear of some actions; neutrality commands also staying away from some aims and justifications.

2 On different conceptions of neutrality

There are three conceptions of what it takes to realize neutrality most prominently discussed in the literature: a) neutrality of impact, b) neutrality as equality of opportunity, c) justificatory neutrality. The first two feature mostly as straw-men in criticisms of neutrality and I will show why they are considered problematic. However, as I will suggest in the next part of the paper they are much more plausible when considered in specific contexts. The third, justificatory neutrality, is the conception usually defended by neutralists and it is often taken to be not just a way to realise neutrality but a definition of the concept. Later I will suggest that while it is the most important element of neutrality, it is not all and some contexts require additional measures to ensure neutral procedures.

2.1 Neutrality of Impact

Neutrality of impact claims that neutrality means ensuring that the third party’s action (or inaction) has equal impact on the disputants. This view is expressed by Alan Montefiore: ‘to be neutral in any conflict is to do one’s best to help or to hinder the various parties concerned in an equal degree.’
 Not only perfectionists but also most neutralists condemn this view as seriously flawed. They argue

1. that it would be impossible to avoid different impacts, 

2. that the state would therefore have to compensate people whose lifestyles are hindered by its regulations, 

3. that to do this the state has to choose some base-line in reference to which the impact is to be equalized, and

4. that any such base-line would be arbitrary. Most likely, neutrality so understood would protect an arbitrary status-quo.
 

2.2 Neutrality as Equality of Opportunity

Neutrality as equality of opportunity claims that neutrality means to equalize the chances to pursue one’s conception of the good life rather than the impact of the state’s regulations. Raz describes this conception, which he calls ‘comprehensive political neutrality,’
 in the following way:

One of the main goals of governmental authority, which is lexically prior to any other, is to ensure for all persons an equal ability to pursue in their lives and promote in their societies any ideal of the good of their choosing.
 

The main objection to this conception of neutrality is, that it would – for example – be unfair towards citizens with less materialistic conceptions of the good if the state would subsidise people with expensive tastes to ensure that they have equal opportunity to be successful in their way of life.

Another popular objection is that liberals certainly do not want rapists and gardeners to enjoy equal opportunities to live the way they want.
 This objection however does not hold since all sensible conceptions of neutralism presuppose a distinction between the right (concerning matters of justice which the state ought to protect and enforce) and the good (concerning what makes individual lives worth living). Supporters of neutralism emphasise that the state ought to be neutral only between permissible conceptions of the good but not towards conceptions which themselves violate the rights of others.

2.3 Justificatory Neutrality

Most neutralists consider neutrality not to entail a principle of equalizing (underlying the last two conceptions presented) but rather a principle of equal treatment. They object to conceptions of neutrality focusing on outcome but rather consider it to be a principle of procedural justice.
 That is, neutrality prohibits biased justifications for political action. Bruce Ackerman’s classic formulation of this conception states:

No reason is a good reason if it requires the power holder to assert: 

(a) that his conception of the good is better than that asserted by any of his fellow citizens, or 

(b) that, regardless of his conception of the good, he is intrinsically superior to one or more of his fellow citizens.

Considerations of the good are thus excluded from being reasons for political action. The state thus ought to limit its reasoning to the question what it means to treat each other fairly and release the question what makes life worth living into the private domain. Adherents of this conception of neutrality argue that even equalizing chances as opposed to impact does not avoid the problems of feasibility, of expensive tastes and of arbitrary base-lines.
 They argue furthermore that neutrality can only be defended as a principle of intention and procedure rather than of outcome.

3 Which conception of neutrality is appropriate in which context?

The question what neutrality entails has two aspects:

1. the question, what it means for the state to act neutrally, which I just discussed

2. the question of within which context the state ought to be neutral

There are three different possible contexts for state neutrality

1. the state ought to be neutral in the context of constitutional essentials

2. the state ought to be neutral in everyday political decision-making

3. state officials ought to act neutrally within their official capacity.

Not to distinguish these different claims leads to further unclarity as to what neutrality is and whether it is defensible. I aim to show that while justificatory neutrality is the most important requirement for a state to be neutral in any context, in some contexts other senses of neutrality also have important roles to play. There thus might be a role for neutrality understood as equality of opportunity in the context of defining principles for the basic structure of society and there is need for further conceptions of neutrality in the context of everyday decision making, where justificatory neutrality can both be seen as too demanding and yet unable to achieve equal standing. 

3.1 Neutrality in Constitutional Essentials

The most uncontroversial application of the claim that the state ought to be neutral concerns the basic set-up of society, that is, constitutional essentials.
 The state ought to represent all its citizens. Its basic institutions thus ought to lay out the foundations for fair terms of cooperation between citizens understood as free and equal persons. To build society on the foundation of one particular religion, for example, is unacceptable, because citizens with other beliefs would be coerced to support someone else’s conception of the good for reasons they cannot reasonably be expected to accept (breach of the ‘hands-off’ element of neutrality). Furthermore, dissenters from the state religion would be – at least in some sense – second class citizens and unable to see this state as representing their interests (breach of the equality element). 

Liberal legitimacy requires that the principles guiding the basic structure of society are such that – in Rawls’ words – ‘all citizens as free and equal may reasonably be expected to endorse [them] in the light of principles and ideals acceptable to their common human reason.’
 Justificatory neutrality spells out the preconditions of such acceptability: in justifying constitutional essentials the state must 

1. avoid referring directly to the content or truth or moral superiority of any conception of the good life (thus taking some aims and justifications of the political agenda), and 

2. avoid arguments from the supposed superiority of any particular citizen or group of citizens (thus showing equal respect to people holding different conceptions of the good).
 

The first claim raises the question on what the state is to base its basic structure on if not on considerations of the good. This is where Rawls’ distinction between comprehensive doctrines of the good and political conceptions of justice – or in other words: between the good and the right – comes into play. While comprehensive doctrines of the good provide guidance for all aspects of life, political conceptions of the right concern nothing but fair terms of cooperation between free and equal citizens.
,
 And while comprehensive doctrines may be based on metaphysical foundations, political conceptions ought to be freestanding, that is, ought to refer only to ideals inherent in the political culture of modern constitutional democracies. 

The first aspect of neutrality in the context of constitutional essential is thus a ‘hands-off’ from comprehensive doctrines and metaphysical foundations. All reference to particular cultures or religions and generally to everything that is seen to make lives worth living in a comprehensive sense is inappropriate when the task is to define basic rights and liberties in the context of statehood. That is, in determining and distributing basic goods, rights and liberties the state must first of all refrain from relying on comprehensive conceptions of the good but is limited to considerations of the right and a thin conception of the good relating to primary goods understood as things rational individuals desire, whatever else they want, as prerequisites for carrying out their plans of life.
 

The second aspect of neutrality concerning constitutional essentials refers to equality. Constitutional essentials define the basics for fair terms of cooperation between free and equal citizens. The basic liberties and rights so defined ought to apply to all citizens equally. Furthermore the basic institutions of society ought to ensure the equal standing of citizens. Even if some conceptions of the good are more successful in securing and promoting principles of the right, and even if some citizens should have a talent for making morally better life-choices, the state ought not give them special praise, encouragement or support at the level of constitutional essentials. The constitution laying out basic principles for fair cooperation between citizens as free and equal is the wrong place for promoting attractive conceptions of the good life. As we will see in the next part, whether the state ought to refrain from such recommendations on all levels of political action is a more controversial matter. 

Justificatory neutrality understood as 

1. banning conceptions of the good as justifications for the rights and duties enshrined in the constitution (element of hands-off) and 

2. not promoting some conceptions of the good over others (element of equality) 

thus seems to be the  appropriate understanding of neutrality on this level. 

However, neutrality as equality of opportunity too might be attractive on this level. Rawls introduces the claim that people should have roughly equal chances to pursue their conception of the good life in the context of principles for the basic structure of society. Constitutional essentials are to ensure equality of opportunity in the sense that

1. people have ‘the most extensive scheme of equal basic liberties compatible with a similar scheme of liberties for others,’
 and 

2. the possibility to live according to one’s conception of the good is not compromised by arbitrary factors like social standing.
 

Both of these requirements of justice can be seen as requirements of neutrality. Basic liberties ensure an area of non-interference against both the state and other citizens (hands-off element) and they are to be distributed equally (equality element). The second principle is concerned with a different form of  ‘hands-off’ or rather detachment. Detachment in this case is not a passive principle but rather an active one. It requires conscious effort to exclude morally arbitrary factors from influencing people’s ability to make use of their primary goods in pursuing their conception of the good life. It thus aims at achieving some equal standing for all citizens by ensuring that morally arbitrary disadvantages – like for example social background – are to some degree compensated. The baseline to which they are compensated is then not arbitrary: the equal standing which is to be achieved is that of citizens understood as free and equal persons equipped with the two moral powers to form, revise and pursue a conception of the good as well as a conception of justice.

While justificatory neutrality is mainly focused on setting formal and procedural requirements, neutrality as equality of opportunity provides suggestions concerning the content of these basic principles. Discussing whether justificatory neutrality or neutrality as equal opportunity is a more convincing conception of neutrality might therefore be an unhelpful exercise because these conceptions have different areas of application and do not directly compete with each other but might rather complement each other (as they do in Rawls work).

3.2 Neutrality in Everyday Political Decision-making

Most neutralists do not distinguish between constitutional essentials and ordinary legislation. The requirement of liberal legitimacy – the claim that citizens may only be coerced to abide by regulations based on principles they can reasonably be expected to endorse – applies in the context of particular laws and policies as well as on  the level of constitutional structure and provides a good reason to implement justificatory neutrality on this level too.

However, applying justificatory neutrality on the level of small scale political decisions is controversial. This is the level where the perfectionists are concerned about promoting obviously good and discouraging obviously bad conceptions of the good. And even if one rejects the idea of state support or discouragement for particular lifestyles, there are countless political matters that simply cannot be decided in reference to some general principle of justice. It seems wasteful and even inappropriate to throw a dice (or to resort to any other strictly ‘neutral’ procedure) when admitting arguments from conceptions of the good allows people to explain and defend their interests in these matters. Especially since such a procedure would make many happy (this is assuming that the decision is made by majority vote) and imposes just an inconvenience (being outvoted in a non-fundamental matter) on others. Should really all considerations referring to questions of the good life be disregarded even on the lowest level of everyday politics? Rawls himself suggests that while the requirements of public reasons are essential in fundamental matters these restrictions may not apply with regard to less basic matters or not in the same way or not so strictly.
 De Marneffe even claims that the justification of neutrality – his understanding the claim to liberal legitimacy – only warrants neutrality in matters concerning basic interests. Concerning non-basic interests he sees no reason why interests that do not require restrictions of freedom should take priority over interests that do.

It thus seems as if justificatory neutrality is too demanding a criterion for everyday politics. On the other hand it might seem that just referring to justificatory neutrality is not enough to do justice to the ideals of freedom and equality which underlie neutrality. Are substantial inconveniences entirely unproblematic just because the measure bringing them about refers to neutral reasons?  In his evaluation of levels of religious freedom W. Cole Durham Jr. points out that many religious persecutions have been carried out under formally neutral laws. Some of them were not aimed at harming particular religious groups but rather resulted from unawareness of the needs of lesser known religions.
 

In the context of discussions on accommodating cultural minorities there are some attempts to develop conceptions of neutrality which put stronger emphasis on equal concern than justificatory neutrality does while avoiding the problems of outcome related conceptions of neutrality.
3.2.1 Neutrality as respectful non-identification

Heiner Bielefeld argues for a conception of neutrality as ‘respectful non-identification’ when discussing how to accommodate Muslim immigrants into the secular German state, which is nonetheless shaped by its Christian heritage.
 In his view neutrality cannot be discussed and implemented independently of freedom of religion and concern for the prerequisites of religious life-styles. He claims that to be neutral between different religions the state has to refrain from close institutional links to organised religions and yet be aware of and respectful towards the different religious needs. Since the specific concern of his book is to discuss prerequisites of integration and to argue for a reconsidered conception of freedom of religion, he does not expand on this idea in general arguments. He rather suggests that consultations with different religious communities concerning their interests with regard to political decisions are important to ensure that freedom of religion is not a principle of mere toleration but of respect for people’s choices. However, his argument has a wider application: neutrality as respectful non-identification claims that the state has to be impartial in conflicts regarding the good life and that – in order to be truly impartial – it has to be conscious of the various needs of the different parties and of how its non-essential decisions influence their respective chances to flourish.
 Unlike in the outcome related conceptions of neutrality this conception does not aim at a particular equalized outcome but rather claims that no outcome can be neutral unless all relevant considerations (from the point of view of religious freedom) have entered the debate and have had a fair chance to influence public opinion.
,
 

3.2.2 Relational Neutrality

Veit Bader develops a conception called ‘relational neutrality’ based on a balancing approach to neutrality. The different parties concerned ought all to be heard and the aim is a compromise achieving fairly distributed accommodation.
 Bader not only aims at a fair distribution of unavoidable burdens but also for balanced support for the different cultural parties. Relational neutrality is part of Bader’s reply to what he regards the most severe flaws in the way liberals approach pluralism. He claims that the usually invoked understandings of neutrality and public reason are problematic mainly for two reasons: 

1. because they favour secular lifestyles over religious ones, and 

2. because seemingly neutral institutions/reasons hide the fact that public culture is predominantly shaped by the majority culture while at the same time prevent minority cultures to even voice their concerns.
 

Bader’s approach emphasises the equality element of neutrality over the ‘hands-off’ element. In fact, the main thrust of his argument is against ‘hands-off’ both in the sense of (complete) separation of institutionalised religion and state and in the sense of excluding religious reasons from public arguments. Instead he proposes ‘priority for democracy’ in the sense of a culture of debate. He wants to focus on (concrete) constitutional rights rather than on (abstract) principles justifying them. This would allow everyone to justify the relevant rights within their own religious or secular foundational framework.

I do not think that Bader can disperse with the ‘hands-off’ element of neutrality: to reach fair compromise some issues have to be taken off the agenda. Citizens must not be coerced to abide by laws based on principles they cannot reasonably be expected to accept. What can be legitimate matters for state action thus ought to be decided with reference only to the requirements of fair terms of cooperation between free and equal citizens in modern constitutional democracies. The conceptions of justice appropriate to define these conditions are concerned with what political freedom, political equality, political fairness and democracy require and entail. 

Nonetheless Bielefeld’s and Bader’s contributions contain an important insight. Not everything can be decided with reference to neutral political conceptions of the right: the question how freedom and equality are to realised in this society depends on the features of this specific society and thus has to take into account the different cultural interests within this society and balance them fairly against each other. This requires a public debate where those interests are voiced and where the voices of minorities are ensured a fair chance of being heard too. I therefore claim that the justification of state regulations ought to fulfil the requirements of justificatory neutrality, but that their institutionalisation and realisation needs to take seriously the idea of equal concern for people holding different conceptions of the good. That is, while considerations relating to comprehensive conceptions of the good life must not provide the reason for having a particular regulation, such considerations may inform the way the regulation is implemented without breaching neutrality providing that all parties concerned had a fair opportunity to make their interests heard.

3.3 Neutral behaviour of state officials

Coming back to the introductory example of teachers and headscarves, I am now making some short comments on the neutrality of state officials. One understanding of neutrality is uncontroversial in this context: when interpreting and implementing the legislation state officials ought to treat all citizens as equals: they ought to be impartial. Personal conviction must not influence teachers or policemen or social aid administrators or tax officials in the way they deal with those whom they encounter in their official capacity.
 The equality element of neutrality is apparent in this context but the ‘hands-off’ element matters too. In most contexts it is inappropriate for state officials to make recommendations as to how one should live one’s life or which religions, ideologies, and cultures are true or morally valuable. In the context of school and education – where the aim is not just to provide information but also orientation and guidance – there has to be a clear distinction between the values which ought to be taught according to the syllabus (which values can be part of such a public school syllabus is a different difficult debate) and the personal convictions of the teacher. This is the context in which Montefiore developed his conception of neutrality of impact: lecturers at universities ought to take measures to restrict their personal bias in presenting controversial debates to ensure that students are not unduly influenced by the opinion of an authority figure but make up their own minds. In dealing with young pupils – and generally when dealing with people who are easily influenced and find it difficult to distinguish between the individual and its official role –  the claim to impartiality is even more demanding: even passive statements of loyalty or belonging to a particular religion or ideology can be problematic. The question of whether a head-scarf wearing teacher influences the way young Muslims conceive Islamic identities is one which ought to be raised even if one is ultimately convinced that children have to learn to cope with a plurality of different life choices and which others questioning their own understanding. This is the most challenging context of neutrality, because this distinction between individual and official role can be difficult both from the perspective of the individual herself and from the perspective of the onlooker. Also, for politicians promoting a certain set of ideals and values in election campaigns it cannot always be the aim to make a sharp distinction between what they stand for as a politician and what they belief in personally.

4 What unites the different conceptions of neutrality?

In the last section I differentiated between three different contexts of political neutrality concerning citizen’s conceptions of the good life a) constitutional essentials, b) political decisions and regulations, and c) the behaviour of state representatives. I suggested that different understandings of neutrality discussed in the literature are more or less appropriate in these different contexts and that disregarding the context confuses the debate. I also suggested that all concerns relating to neutrality include a claim concerning equality and one concerning ‘hands-off’ even though one might be more prominent than the other. This understanding of neutrality as a twofold principle has not been sufficiently recognized in the debates on neutrality and much of the confusion about the term can be seen to result from this omission. To my knowledge no one apart from Raz has addressed this dual understanding of the term. In his critique of neutralism Raz distinguishes between these two elements. What he calls neutral political concern can be seen as one interpretation of the equality element of neutrality: the state has ‘to make sure that its actions do not help acceptable ideals more than unacceptable ones, to see to it that its actions will not hinder the cause of false ideals more than they do that of true ones.’
 What he calls the exclusion of ideas can be seen one interpretation of the ‘hands-off’ element:’ ‘the fact that some conception of the good is true or valid or sound or reasonable, etc., should never serve as a reason for any political action. Nor should the fact that a conception of the good is false, invalid, unsound, unreasonable, etc. be allowed to be a reason for a political action.’
 He claims that – even though most neutralists do not differentiate between them – they are two different (and possibly even conflicting) approaches to anti-perfectionism. By anti-perfectionism he means the principle ‘that implementation and promotion of ideals of the good life, though worthy in themselves, are not a legitimate matter for government action.’
 He discusses and dismisses the two approaches separately.
  

I agree with Raz that neutral political concern (which focuses on the equality element of neutrality) and the exclusion of ideals (which is what I call the hands-off element of neutrality) are two different approaches. None of them can be reduced to a concern falling under the other approach. They thus require separate justification. Unlike Raz I think they can both be defended.

Furthermore, I claim that both elements are necessary for a full account of neutrality in any given situation. The equality element only makes sense if some topics are taken off the agenda before starting to equalize (and taking the criticism concerning expensive tastes and arbitrary baselines against outcome oriented conceptions seriously, this concerns improving procedures rather than achieving particular outcomes); and excluding ideals from entering into political debate is neither possible in all cases (nor always) desirable and has to be complemented by a concern for equality in the sense of equal respect for different lifestyles.

5 Justifying neutrality

Many justifications of neutrality remain unsatisfactory because they address one of the elements but implicitly refer to the other too. Most justifications focus on the ‘hands-off’ element arguing for justificatory neutrality with reference to a combination of claims on autonomy, respect, rights and liberal legitimacy. The equality element is not explicitly addressed and while equal respect in the sense of impartiality is often assumed the further implications of equal concern are rarely expressed in the context of neutrality.

However, the foundations for justifying neutrality as a twofold principle are already laid out in Rawls’ theory of political liberalism: the dual understanding of neutrality relates to his dual conception of citizens as free and equal. In the political culture of modern constitutional democracies citizens are considered as free in the sense of being entitled to a certain set of basic liberties. This includes among other things that they have right not to be subjected to the power of others unless this power is exercised – in Rawls’ terms –  ‘in accordance with a constitutions the essentials of which all citizens as free and equal may reasonably be expected to endorse in the light of principles and ideals acceptable to their common human reason.’
 The understanding of citizens as free in this sense thus justifies the exclusion of considerations of the good life from being used as reasons for why there should be this or that state regulation. Citizens of modern constitutional democracies are first of all equal in the sense that they have equal entitlement that the state protects their rights. Secondly they are equal in that they have a claim that the state shows equal concern for their interests by giving them a fair hearing when deciding how to implement its necessary regulations.

6 Conclusion

I argued that neutrality cannot be equated with either neutrality of impact, neutrality as equality of opportunity or justificatory neutrality. Rather what neutrality requires depends on the context. In the context of justifying constitutional essentials – the principles for the basic structure of society – neutrality of the state requires justificatory neutrality, that is, reference to political conceptions of justice rather than to comprehensive conceptions of the good. In the context of determining the content of such principles neutrality as equality of opportunity might be illuminating. For the state to be neutral some morally arbitrary considerations must be prevented from undermining the equal standing of citizens understood as free and equal persons equipped with the two moral powers of a conception of justice and the good. In the context of justifying policies in everyday politics neutrality once more requires justificatory neutrality. In the context of deciding how to implement the so justified regulations neutrality furthermore requires neutrality as equal concern and equal access to public debates. In the context of rules of conduct for state officials neutrality requires impartiality as well as restraint from advertising one’s ideas of the good while performing one’s official role. 

In all the different contexts what neutrality requires can be explained with reference to a claim about ‘hands-off’ and one about equality. Neutrality thus is a twofold principle including two different intuitions: 

1. the claim that there are matters where the state has no business to get involved in (‘hands-off’)

2. the claim that the state should show equal respect and concern for citizens with different conceptions of the good (equality)

This understanding of neutrality corresponds to Rawls’ dual understanding of citizens as free and equal. Because citizens are understood as free, that is, as persons equipped with the two moral powers to form, revise and pursue a conception of justice as well as a conception of the good the state must not coerce them to adhere to regulations the principles of which they cannot be reasonably be expected to accept. Since the only principles citizens can be reasonably be expected to accept relate to principles describing fair terms of cooperation between citizens understood as free and equal persons equipped with two moral powers the state may only refer to political conceptions of justice but must abstain from relying on comprehensive conceptions of the good life. Because citizens are understood as equal in the sense of possessing the two moral powers as well as the powers of reason to the minimal degree requisite to be fully cooperating members of society they are to be treated as equals and shown equal respect and concern for their different life choices. 

I started with the example of a specific debate about what neutrality requires in a particular situation. Analyzing the concept and defining it as having a twofold aim does not solve the question of whether or not teachers should be allowed to wear headscarves in school, but it enables asking the right questions and to identify the relevant considerations. Neutrality has two aims: a) ensuring that the state does not take a stand for or against particular permissible comprehensive conceptions of the good, and b) ensuring an equal standing for all citizens despite their different conceptions of the good. 

State officials must therefore refrain from promoting their particular conception of the good while exercising their official capacity. Following religious dress codes, however, cannot be equated with proselytising and promoting a particular life-style (even if it includes a non-verbal statement about membership in a particular religious group and commitment to a particular interpretation of religion). Banning teachers from wearing any religiously motivated outfits results in excluding some citizens from the teaching profession even though their lifestyle is permissible from the point of view of justice. It can thus be seen as discrimination and as undermining their equal standing in society. Nonetheless, it would be problematic if (young) pupils should understand the dress of their teachers as a statement on the true interpretation of Islam as some empirical research suggests.
 Neutrality seems to presuppose the ability to distinguish between the right and the good – between matters of justice and considerations of the good life – and the headscarf of a teacher might be an occasion to coach pupils to understand and respect this distinction. Neutrality thus requires that the reasons for not banning religious symbols are understood correctly, that is, as referring to the motivations underlying neutrality – respect for people’s choices regarding comprehensive doctrines of the good and commitment to equal citizenship – not as relating to the truth or validity or value of the religious requirement at stake. 

Furthermore, neutrality is not unlimited: impermissible conceptions of the good life have no claim that their interests are taken into consideration and not discriminated against. If one could argue that the headscarf as such is incompatible with the understanding of citizens as free and equal persons this would provide a reason for banning them. The justification of this ban would be neutral in the sense that it does not rely to comprehensive conceptions of the good but only refers to considerations of justice based on the understanding of citizens as free and equal members of a modern constitutional democracy. I doubt that such a case can be made for the simple headscarf but I think it can be make for the burka and other garments covering the entire person including the face because the entirely veiled women is no longer recognisable as an individual.
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� The desire to get their voices heard and their interests taken into consideration motivates all kinds of life-style associations to demand a ‘politics of recognition’ rather than mere toleration from the state. A prominent example are the gay and lesbian movements who demand that their identity is acknowledged and their interests taken into account when shaping policies. They demand for example that the traditional regulations concerning recognized partnerships/marriage are broadened to accommodate their interests too.


� For similar claims that liberal equality requires ‘that politics must be organized so that it can be a theatre of moral argument and commitment based in the responsibilities of community rather than only another market for discovering passive revealed preferences’ see � ADDIN EN.CITE <EndNote><Cite><Author>Dworkin</Author><Year>1989</Year><RecNum>400</RecNum><record><rec-number>400</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">400</key></foreign-keys><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Dworkin, Ronald</author></authors></contributors><titles><title>Foundations of Liberal Equality</title><secondary-title>The Tanner Lectures of Human Values</secondary-title></titles><periodical><full-title>The Tanner Lectures of Human Values</full-title></periodical><volume>IXI</volume><dates><year>1989</year></dates><urls></urls></record></Cite></EndNote>�(Dworkin, 1989a)�, 38 and his � ADDIN EN.CITE <EndNote><Cite><Author>Dworkin</Author><Year>1989</Year><RecNum>403</RecNum><record><rec-number>403</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">403</key></foreign-keys><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Dworkin, Ronald</author></authors></contributors><titles><title>Liberal Community</title><secondary-title>California Law Review</secondary-title></titles><pages>479-504</pages><volume>77</volume><number>3</number><dates><year>1989</year></dates><publisher>JSTOR</publisher><urls></urls></record></Cite></EndNote>�(Dworkin, 1989b)�


� For the related claim that neutrality is not the same as indifference but an expression of respect for individual life-choices see � ADDIN EN.CITE <EndNote><Cite><Author>Goodin</Author><Year>1998</Year><RecNum>404</RecNum><record><rec-number>404</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">404</key></foreign-keys><ref-type name="Book Section">5</ref-type><contributors><authors><author>Goodin, Robert E.</author><author>Reeve, Andrew</author></authors><secondary-authors><author>Goodin, Robert E.</author><author>Reeve, Andrew</author></secondary-authors></contributors><titles><title>Do neutral institutions add up to a neutral state</title><secondary-title>Liberal Neutrality</secondary-title></titles><dates><year>1998</year></dates><pub-location>London/New York</pub-location><publisher>Routledge</publisher><urls></urls></record></Cite></EndNote>�(Goodin & Reeve, 1998)�, 201f. They argue that neutrality is thus not simply a constraint of government action but rather a teleological concern aiming at a political system which overall does not favour any conception of the good over another. This is compatible with accounting for interests stemming from conceptions of the good as long as these elements of special concern balance each other out in the overall evaluation. The problem of this conception is, however, that it once again focuses too strongly on outcome rather then procedures.


� In his work on religious exemptions in a society of equals Stuart White proposes a similar approach for dealing with the challenge of achieving a fair distribution of exemptions from general laws and thus to allow some accommodation of particular religious interests without undermining the equal standing of citizens in society. He does not use the language of neutrality, but his approach can be seen as another way to do justice of the concern for equality underlying liberal neutrality. See � ADDIN EN.CITE <EndNote><Cite><Author>White</Author><Year>2007</Year><RecNum>406</RecNum><record><rec-number>406</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">406</key></foreign-keys><ref-type name="Conference Paper">47</ref-type><contributors><authors><author>White, Stuart</author></authors></contributors><titles><title>Religious Exemptionism in a Society of Equals</title><secondary-title>Ninth Annual Graduate Conference in Political Theory</secondary-title></titles><dates><year>2007</year></dates><pub-location>University of Warwick</pub-location><urls></urls></record></Cite></EndNote>�(White, 2007)�


� Bader lists a total of eight objections to standard liberalism. The two I mention here roughly summarize his objections iv to viii (for a) and i to iii (for b). For more details see � ADDIN EN.CITE <EndNote><Cite><Author>Bader</Author><Year>1999</Year><RecNum>411</RecNum><record><rec-number>411</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">411</key></foreign-keys><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Bader, Veit</author></authors></contributors><titles><title>Religious Pluralism: Secularism or Priority for Democracy?</title><secondary-title>Political Theory</secondary-title></titles><periodical><full-title>Political Theory</full-title></periodical><pages>597-633</pages><volume>27</volume><number>5</number><dates><year>1999</year><pub-dates><date>October 1999</date></pub-dates></dates><urls></urls></record></Cite></EndNote>�(Bader, 1999)�, 598-603. For a similar critique from a multicultural perspective see also � ADDIN EN.CITE <EndNote><Cite><Author>Modood</Author><Year>1998</Year><RecNum>410</RecNum><record><rec-number>410</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">410</key></foreign-keys><ref-type name="Journal Article">17</ref-type><contributors><authors><author>Modood, Tariq</author></authors></contributors><titles><title>Multiculturalism, Secularism and the State</title><secondary-title>Critical Review of International Social and Political Philosophy (CRISPP)</secondary-title></titles><pages>79-97</pages><volume>1</volume><number>3</number><dates><year>1998</year></dates><urls></urls></record></Cite></EndNote>�(Modood, 1998)�.


� The requirement of impartiality does not automatically lead to the claim that state officials must not treat citizens with different conceptions of the good differently: it could be state policy to treat Christians different from Muslims. This would obviously be a non-neutral regulation. But the officials still could execute it impartially, that is, without reference to his personal convictions.


� � ADDIN EN.CITE <EndNote><Cite><Author>Raz</Author><Year>1986</Year><RecNum>89</RecNum><record><rec-number>89</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">89</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Raz, Joseph</author></authors></contributors><titles><title>The Morality of Freedom</title></titles><dates><year>1986</year></dates><pub-location>Oxford</pub-location><publisher>Clarendon Press</publisher><urls></urls></record></Cite></EndNote>�(Raz, 1986)�, 111.


� � ADDIN EN.CITE <EndNote><Cite><Author>Raz</Author><Year>1986</Year><RecNum>89</RecNum><record><rec-number>89</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">89</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Raz, Joseph</author></authors></contributors><titles><title>The Morality of Freedom</title></titles><dates><year>1986</year></dates><pub-location>Oxford</pub-location><publisher>Clarendon Press</publisher><urls></urls></record></Cite></EndNote>�(Raz, 1986)�, 136.


� � ADDIN EN.CITE <EndNote><Cite><Author>Raz</Author><Year>1986</Year><RecNum>89</RecNum><record><rec-number>89</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">89</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Raz, Joseph</author></authors></contributors><titles><title>The Morality of Freedom</title></titles><dates><year>1986</year></dates><pub-location>Oxford</pub-location><publisher>Clarendon Press</publisher><urls></urls></record></Cite></EndNote>�(Raz, 1986)�, 110.


� His rejection of neutral political concern is based on the problems associated with egalitarianism mentioned above (expensive tastes, levelling down, arbitrary standards etc.). His argument against the exclusion of ideas is based a) on the problem of distinguishing the right and the good and the question of whether neutrality is a coherent notion and b) on a more general attack on the connection between statehood and coercion underlying the common justifications of neutrality. See � ADDIN EN.CITE <EndNote><Cite><Author>Raz</Author><Year>1986</Year><RecNum>89</RecNum><record><rec-number>89</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">89</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Raz, Joseph</author></authors></contributors><titles><title>The Morality of Freedom</title></titles><dates><year>1986</year></dates><pub-location>Oxford</pub-location><publisher>Clarendon Press</publisher><urls></urls></record></Cite></EndNote>�(Raz, 1986)�, 110-162.


� � ADDIN EN.CITE <EndNote><Cite><Author>Rawls</Author><Year>1996</Year><RecNum>85</RecNum><record><rec-number>85</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">85</key></foreign-keys><ref-type name="Book">6</ref-type><contributors><authors><author>Rawls, John</author></authors></contributors><titles><title>Political Liberalism</title></titles><dates><year>1996</year></dates><pub-location>New York</pub-location><publisher>Columbia University Press</publisher><urls></urls></record></Cite></EndNote>�(Rawls, 1996)�, 137.


� See the debate reported in the dissenting opinion of the judges Jentsch, Di Fabio and Mellinghoff, 2 BvR 1436/02, 114f.


� See � ADDIN EN.CITE <EndNote><Cite><Author>Limbach</Author><Year>2005</Year><RecNum>497</RecNum><record><rec-number>497</rec-number><foreign-keys><key app="EN" db-id="pfxr5pr9h2s5wgepadyprpw0ep2s2fevfdrt">497</key></foreign-keys><ref-type name="Electronic Article">43</ref-type><contributors><authors><author>Limbach, Jutta</author></authors></contributors><titles><title>Making Multiculturalism Work</title><secondary-title>Signandsight.com</secondary-title></titles><periodical><full-title>Signandsight.com</full-title></periodical><dates><year>2005</year><pub-dates><date>17 July 2005</date></pub-dates></dates><urls><related-urls><url>http://www.signandsight.com/features/313.thm</url></related-urls></urls></record></Cite></EndNote>�(Limbach, 2005)�.
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