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Among the various grounds on which principles of state neutrality have been defended there is a set of arguments based on scepticism about the existence of any objectively valid conception of the good. Although these arguments have been sharply criticised, they purport to be able to ground neutrality solely in non-normative premises. All other defences of neutrality rely on the prior acceptance of normative premises that are seldom uncontroversial. In the context of highly diverse, interconnected, and rapidly evolving modern societies, in which one cannot count on an easy consensus of fundamental values, a theory of legitimate state action that does not rely on controversial normative premises would be extremely useful.

This paper is divided into two parts. In section one, I consider the prima facie case against the claim that neutrality can be justified by an appeal to scepticism. I examine the two arguments against sceptical neutrality that have been presented by George Sher in his survey of the literature on neutrality. I conclude that, while these arguments rule out many formulations of the thesis, they do not necessarily constitute decisive objections against all versions of the argument from scepticism to neutrality.

In section two, I identify contractarian political philosophy as the most likely source of a theory that might be able to circumvent the arguments presented by Sher. I then use the work of James M Buchanan and David Gauthier to show that it is possible to make prescriptions to bargaining agents that are consistent with the requirements of sceptical neutrality set out in section one. I use the bargaining principles developed by these scholars to argue that, given certain conditions, the prescriptive outcome of any contractarian bargain must include a principle of state neutrality. However, the principle of neutrality that emerges will not be the justificatory neutrality generally defended by liberal theorists. Rather, the contractarian procedure will recommend a kind of consequential neutrality, and in concluding the paper I examine why contractarian theories are necessarily committed to this result, and consider the relationship between consequential and justificatory neutrality in contractarian theory.

Section I

(a) The Incoherence Objection

In a thorough review of the literature devoted to assessing neutrality George Sher [1997] has argued that the principle has not been convincingly defended by those who seek to endorse it. Sher examines three of the major lines of argument in favour of such a principle, including the sceptical line, and he rejects each in turn. His rebuttal of the epistemological defence comes last, and he devotes less space to it than he does to the others.

The putative epistemological defence of neutrality against which Sher directs his critique opens with a strong claim of moral antirealism. Sher cites Bruce Ackerman as arguing that there is “no moral meaning hidden in the bowels of the universe. All there is is you and I struggling in a world that neither we, nor any other thing, created.” [ibid: 141] He goes on to set out a familiar objection to forms of extreme scepticism. If no claims can be considered true, then the claim that no claims can be considered true appears self-contradictory [142-143]. So, clearly, we will not want to ground a defence of neutrality on this extreme sceptical variant. But perhaps scepticism can be limited to normative or moral claims, as Ackerman’s formulation seems to imply.

Sher’s objection to such a move is as follows. The neutralist’s argument is: “that no one can know any normative proposition [to be true]… [and therefore] the state should not base its decisions on any propositions about the good.” [ibid: 142] Sher notes that this argument is incomplete, requiring a bridging premise to the effect that “the state should not base its decisions on any proposition whose truth cannot be known.” [ibid] Since this premise is itself a normative claim, the argument for neutrality again generates a contradiction, relying on two premises, the truth of one of which is denied by the other.

However, it is not clear that this second objection is conclusive against all formulations of the sceptical thesis. Since we are not advancing the extreme form of scepticism dismissed above, we are free to make empirical claims about the world. If it is a fact that I am on one side of a closed door and I wish to be on the other side, I can happily assert that in order to get from one side of the door to the other, I should open the door and walk through, without making the kinds of normative claims that it seems the sceptic wants to rule out. Put another way, the sceptic can say to me: “If you open the door and walk through you will move from one side of the door to the other; if you have a preference for a state of the world in which you are on the other side of that door, the actions I have just described are an efficacious means of realising that state. If you don’t believe me, empirical tests can be performed to vindicate or falsify what I have said.”

An anti-sceptic might at this point claim that some kind of normative value has been smuggled into the discussion covertly, alleging that the reason I want to be on the other side of the door, as opposed to the side I am presently on, is that I attach some normative value to being on the other side. But this surely isn’t the kind of ‘value’ that the sceptic wants to avoid – sceptical theories need not deny that people ascribe value to different states of the world (it is an empirical fact that people make such ascriptions). I am inclined to think, then, that Sher’s objection will not be convincing when offered against defences which employ what he calls ‘subjectivist’ (as opposed to ‘perfectionist’) theories of value. [see ibid: 8] The bridging premise which Sher uses to demonstrate a contradiction in the neutralist’s argument is, on this reading, not a normative claim at all; rather it is formed by two empirical claims, the claim that people want to satisfy their preferences and the claim that one’s preferences are more likely to be satisfied if one bases one’s actions on statements about the world which one knows to be true. Thus, if a principle of neutrality is entailed by the efficacious pursuit of preferences by rational agents employing empirical facts, it will not rely on normative claims of the kind that value scepticism rules out, and it will avoid Sher’s objection.

In order to sustain the contention that it is possible to defend a principle of neutrality on sceptical grounds, as I have just argued, one first needs to accept the more general proposition that it is possible to ground prescriptive theories (such as a prescription of state neutrality) without relying on normative claims. I take the contrary position to be set out by G.A. Cohen [2003], who argues firstly that if a fact, F, supports a normative principle, P, then there must exist an explanation detailing why F supports P, and secondly that any such explanation must invoke a principle more fundamental than P. [ibid: 217-222] By way of defence for this position, Cohen challenges any disputant to state a means of explaining how a fact can ground a principle without explicitly or implicitly appealing to a further normative principle.

Clearly, there is a risk that I will miss Cohen’s point here. I wish to state that prescriptive theories need not rely on normative principles but can instead rely solely on facts; he wishes to state that insofar as normative principles rely on any facts, they necessarily rely on other normative principles as well. My arguments will fail to engage with his unless it is the case that Cohen’s ‘normative principles’ are equivalent to my ‘prescriptions’. Cohen defines a normative principle as “a general directive that tells agents what (they ought, or ought not) to do” [ibid: 211]; this is what I mean by a prescription – a prescriptive theory, then, is an interrelated, more or less comprehensive, set of prescriptions. I distinguish a prescription from a normative principle precisely because I do not assume that prescriptions are always normatively grounded; I take a normative principle, on the other hand, to be some claim that is used to ground a prescription but is not itself a fact.
 With these clarifications in place, I can describe Cohen’s position as asserting that prescriptions cannot rest solely on facts; ultimately, they must rest on fundamental normative principles.
 I will dispute this position.

As I have mentioned, Cohen’s first defence for his claim is to suggest that a counter-example will prove difficult to construct: “…my defense is simply to challenge anyone who disagrees to provide an example in which a credible explanation of why some F supports some P invokes or implies no such more ultimate principle.” [ibid: 218] He also discusses a possible reply to his account which relies on a distinction between claiming that fact-sensitive normative principles are supported by fact-insensitive normative principles (as he himself asserts) and conceding that although fact-sensitive principles must indeed rely on fact-insensitive principles, nonetheless denying that they must rely on fact-insensitive normative principles; they can instead be supported by some fact-insensitive methodological principle. [ibid: 220-222] Cohen’s rejection of this line of reasoning is made by particular reference to Rawlsian constructivism but he suggests that we may assume he would approach other replies in a similar fashion. First, he argues, when the Original Position selects a principle on the basis of certain facts, it is because it would endorse a more fundamental principle in the absence of those facts. Second, the reasons that justify the adoption of the Rawlsian procedure themselves appeal to a normative principle. Taking these together, it seems that Cohen’s argument is that any methodological principle will have to be defended, and that any such defence will have to rely on a normative principle.

I propose to meet Cohen’s challenge directly, by providing an example of a prescription that does not rely on a normative principle. In my reply to Sher’s argument against sceptical neutrality I have already described a method of formulating prescriptions that in its appeal to preferences does not, I submit, depend upon normative principles. My argument at that point suggested that the prescriptions produced were grounded solely in facts and did not consider whether or not there was a methodological principle in play, which it now seems there might be. If prescriptions are generated by the ‘efficacious’ pursuit of preferences by agents, as I have said, then it might be objected that I am employing a methodological principle to complement my facts, something like ‘in choosing between potential prescriptions, you should select the one that is most efficacious in realising your preferences’.

However, if one is asked to supply the reasons one has for endorsing this methodological principle, as Cohen’s challenge will run, one can reply that the efficacy principle is chosen because it is a fact that adopting it will improve the chances that one will be able to satisfy one’s preferences, and one wants to satisfy one’s preferences. No appeal to further normative principles appears necessary to ground the methodological principle; quite the contrary, as long as preferences are considered to be facts (and they certainly don’t seem to be ‘principles’ in Cohen’s sense
), the methodological principle is grounded by facts alone, and in consideration of the nature of those facts, itself appears superfluous. I obviously cannot assert that in the absence of these facts the prescriptions I am suggesting would be chosen, since my claim is that the prescriptions are grounded entirely in the facts. There is no more fundamental principle that I endorse, there is no principle that I endorse at all, in the absence of the facts that ground my prescriptions.

It is, of course, possible that a reformulation of Cohen’s argument would render it less vulnerable to the approach I adopt here. One move that seems likely is a narrowing of the conception of ‘ought’ admissible in the definition of a normative principle. Another is a reconsideration of the status of preferences, discussing whether, for Cohen’s purposes, they should be treated as facts, as principles, or as some third category of thing. While such refinements of Cohen’s theory may take it beyond the scope of my reply, I do not believe that they would impeach my principal claims. These are, first, that political philosophy is in the business of providing prescriptions for action; second, that it is intelligible to speak of prescriptions in terms of rational actions that advance the satisfaction of given preferences; third, that it is possible to do so without appeal to any normative principle, and hence without violating scepticism; and fourth, that there is therefore no reason, in principle, to think that a prescription of state neutrality is inherently inconsistent with moral scepticism.

(b) The 'Proves Too Much' Objection

Sher has a second reply to attempts to limit the sceptical defence to normative claims, which I propose to canvass briefly. If scepticism is directed at all normative beliefs, he objects, it will ‘prove too much’ – it “will imply not only that we cannot know that (say) excellence is better than mediocrity or virtue than vice, but also that we cannot know what justice demands, what rights any individual has, or what any person is obligated to do or refrain from doing.” [1997: 142] On the face of it, this seems an entirely reasonable position – there doesn’t appear to be an obvious justification for treating normative claims about the good as qualitatively different from claims about the right, and hence one will stand or fall with the other.

As we’ve seen in responding to Sher’s first objection, however, the form of scepticism which I propose to consider does not exclude prescriptions that are based on empirical claims rather than normative claims. If it were the case that the kinds of claims we generally think of as principles of justice, or conceptions of the good, were actually to be entailed by certain prior empirical claims, then they would not fall foul of the sceptical objection, might also be proof against appeals to neutrality and, therefore, could coexist with a principle of neutrality defended on epistemological grounds (the principles would have the same epistemic standing as the neutrality principle itself). If one seeks to justify a sceptically consistent principle of state neutrality with respect to conceptions of the good while maintaining certain claims about justice then it seems one must argue that what distinguishes claims about justice from claims about the good is the fact that the former are entailed by prior empirical claims while the latter are not (or, more precisely, one must argue that those claims of justice that one wishes to retain are so entailed, while those conceptions of the good that one wishes to exclude are not).

If it is the case that arguments from scepticism must take the form described above in order to avoid the incoherence objection, then it seems possible, at least until more is said on the subject, that sceptics might support either neutral or non-neutral prescriptive theories, and if they do support neutrality, might be neutral with respect to the good or the right, or both, or with respect to some other categories entirely. If a prescription of state neutrality can be grounded in facts, then those facts will themselves dictate the scope of the neutrality principle that is prescribed. A theory of sceptical neutrality might prove too much; it might be so violently at odds with conventional morality that no one could reasonably endorse it. On the other hand, it might not. It is to the task of outlining a theory of sceptical neutrality that I turn in the next section.

Section II

(a) Precontractual Conditions

Let me begin this section by restating an example I set out above. If it is the case that I am standing on one side of a closed door and wish to be on the other side (that is to say, if I have a preference for a state of the world in which I am on the other side of the door), then it does not violate the sceptical constraint with which I am concerned to say that in order to satisfy my preference, I should open the door and walk through to the other side. The example, thus stated, is composed of several elements; first, there is a rational agent, an entity capable of possessing preferences; second, there is the preference itself; third, there are brute facts about the world, like those tied up in our understanding of what a door is (something set in a wall, such that it is not generally possible to get from one side of the wall to the other without going through the doorway, and such that it can either be open, allowing passage from one side to the other, or closed, blocking passage) and what it means to walk (a typical method of moving one’s body from one location to another, in this case preferred, location). The prescription (that I should walk through the door) is addressed to a rational agent (me), on the basis that it is an efficacious means of satisfying the preference of the agent, given certain facts about the world.

A principle of state neutrality would hold that the behaviour of ‘the state’ should be limited in a particular way, namely, in a manner compatible with ‘neutrality’. For a prescription of neutrality to be sustainable it must be addressed to the appropriate rational agents, must be an efficacious means of satisfying some preferences of theirs, and must demonstrate how the facts of the world in which the agents are operating interact with the preferences of the agents to justify the prescription. I should note that in moving from the example of the door to a discussion of state neutrality I have also moved from a prescription directed at a single individual to one seemingly aimed at a group of individuals. It will be necessary to ensure that this move does not invalidate the argument – any prescription will need to be rationally mandated from the perspective of each individual agent to whom it is addressed. Finally, it is possible that a prescription which is an efficacious means of realising one of an agent’s preferences may have the consequence of frustrating the realisation of some other preference. Any prescription made on the basis of the argument to follow must be rationally defensible from an ‘all things considered’ point of view.

Suppose we have a ‘state-of-nature’ world populated by rational agents, each with his or her own preferences. These preferences may be many and varied, from a preference not to be attacked, to a preference for living one’s life in accordance with the commandments of some Supreme Being. Suppose that the agents inhabiting the world have preferences that are complete, reflexive and transitive over all possible states of the world.
 Two features of this world require our attention. First, clearly, it’s reasonably likely that for any group of agents the rational pursuit by each of his or her own preferences may lead to conflict between the agents, whereby the satisfaction of one agent’s preference is incompatible with the satisfaction of another’s. Lest our world descend into a war of all against all, it must be the case that our agents have a means of resolving these conflicts by some method other than brute force. It seems to me to be plausible to say that the circumstances of practically all potential conflicts will be such that talk is relatively cheap, not in the sense that it is worthless, but in the sense that the transaction costs of engaging in discussion are likely to be relatively low. Except in cases where payoffs from the resolution of a conflict are extremely time-sensitive, recourse to discussion will cost an agent very little; the potential gain is a resolution of the conflict without the attendant costs and risks of a physical confrontation with an opponent of uncertain strength. These would include the risk of injury or death, the risk of misjudging the likely outcome of the contest, the alienation or destruction of a potential ally and the opportunity cost of spending strength against one rival as opposed to others.
 Moreover, if talking doesn’t generate a satisfactory conclusion within a reasonable time horizon the option of brute force remains open. So, it seems that agents will have at least a presumptive incentive to resolve conflicts by mutual agreement emerging from discussion where this is possible.

Secondly, it appears plausible to suggest that the pursuit of at least some conceptions of the good can be advanced by the creation of some form of social institution. Indeed, a (presumptively universal) preference for not being attacked by other agents should give most agents an incentive to agree to support at least a minimal set of institutional arrangements. Rational agents, then, generally have an incentive to deliberate and negotiate prior to resorting to force, on the one hand, and on the other, have an incentive to participate in the construction of social institutions to regulate interactions among themselves. For the purposes of further discussion I assume that most potential conflicts are not extremely time-sensitive and that there is some set of institutional arrangements that each agent would prefer to the absence of any such arrangements.

(b) From Facts to Principles: Prescribed Bargains

In order to make a prescription to a rational agent, we must be able to show that, given certain facts about the world, the prescription we recommend to the agent is, all things considered, an efficacious means by which to advance the satisfaction of his preferences. One of the important facts about the world in which our rational agent is operating is that it is populated by other rational agents – the context is therefore strategic. In this section, I examine the ‘bargaining problem’, which, for any initial bargaining position, I take to be concerned with selecting a unique bargained outcome (or joint strategy) from some set of possible outcomes and defending this particular outcome as rationally mandated from the perspective of any and all parties to the bargain. Given that two or more agents hold preferences that cannot be satisfied simultaneously, I ask whether it is possible to prescribe a division of preference satisfaction that is rationally defensible, such that it will be rational for each party to the dispute to accept a particular proposed division and comply with such behavioural constraints as acceptance demands.

Suppose that you and I are arguing over how to cut a cake; suppose that we each want as much of the cake as we can get and that we each want to avoid being stabbed by the other in the process of contesting the cake. Suppose, further, that talk between us is essentially cheap, in the sense described above. A resolution to the conflict between us must specify a division of the cake; such a resolution may either be agreed or may be the result of a confrontation. Suppose that you open the discussion by proposing that we split the cake equally between us; this would be a fair division, you say. Imagine that I might reply in a number of ways.
 First, I might say that, for some reason, I am more deserving of a greater share of the cake than you are, and propose that I be given two thirds of the cake while you only receive the remaining one third. Second, I might propose the same division as in my first reply but this time explain that I should get more of the cake because I need more cake than you do. Third, I might note that in your initial proposal of an equal division of the cake you have appealed to a normative standard of fairness to justify the division; I might go on to say that I reject your concept of ‘fairness’ and reiterate my demand for the whole cake.

Each of my first two potential replies appeals to a normative standard other than the one you have suggested, while the third rejects all such standards. As I have argued elsewhere [2006, unpublished], there is no rational method available for the reconciliation of fundamentally competing normative claims. For our purposes here, each of my three replies is functionally equivalent to each other in that none moves the discussion between us beyond the bare assertion of a claim to some part of the cake with which we began. However, unless it is possible to make a prescription specifying a division each of us should be willing to accept, a prescription which is rationally defensible by both your lights and mine, then it would not appear that the problem of dividing the cake is resolvable by rational agreement. By analogy, it will not be possible to construct a prescription for neutrality (or anything else) out of the strategic context in which we have imagined our agents to be interacting without appeal to some conception of when one should agree to a proposed contract and when one should refuse; crucially, unless there is a non-normative basis for agreement in the cake case, we have no reason to think that there will be one in the broader case.

Suppose we attempt to resolve the cake problem as follows. Assume there is no rational agreement that may be prescribed; assume we resort to force and that there is a resolution in your favour – you stab me with the knife and seize the whole cake for yourself; assume further that this series of events is perfectly foreseeable. Now, contrary to our first assumption, it does appear that there is a rational prescription that can be made. Knowing that I will lose, there is no reason for me to engage in a confrontation; since there is no chance that I can gain any of the cake from entering the confrontation, I have no reason to do so, and no reason to deny your claim to the entire cake. Similarly, knowing you will win any ultimate confrontation, you have no incentive to accept a division of the cake that assigns to you less than you would win should you take the cake by force. Next, consider a case in which the outcome of the confrontation is uncertain, but can be described probabilistically, such that we can confidently say that I have a 30% chance of winning the whole cake, while you have a 70% chance. Applying standard conceptions of expected utility, and following the logic of the case just discussed, these facts would prescribe a 30-70 division of the cake (and, of course, any disturbance in the balance of these probabilities alters the division prescribed).

The aim of the agents I am considering in this paper is to establish a set of rules to govern their interaction with one another. From the point of view of state neutrality, the ‘cake’ at issue for these agents consists of two elements. First, there are resources which can be used to satisfy the preferences of the agents (including preferences relating to the promotion of a conception of the good); second, there are rules whose content affects the manner in which resources can be used to satisfy the preferences of agents. These elements are intimately connected, of course; rules are enforced by the material resources of the state, while the degree (and distribution) of preference satisfaction among agents may be affected by the rules governing the use of resources. So, the cake our agents are dividing consists of all the resources in their world, where ‘resources’ can be taken to be any available means of satisfying a preference held by some agent, including each agent in the world considered as a means to the ends of some other agent. Furthermore, it is to be understood that ‘possession’ of a resource is a concept that carries within it a complicated set of rules about what one is entitled (or able) to do with a resource given that one ‘possesses’ it. 

The distributive prescription I have described with respect to the division of the cake, above, is similar to the position adopted by James M. Buchanan [1975: Ch. 2]. The elaboration of this account goes on to say that over a continuous contest for resources (assuming one party does not destroy the other entirely) there will emerge a balance of power, an equilibrium in which each party to the contest will expend such efforts and resources on predation designed to coercively acquire resources claimed by other parties to the contest, and on defence against the predation of other parties, as is profitable, up to a limit dictated by the marginal return on investment in such activities. This ‘natural’ equilibrium specifies a starting point for any further agreement between the parties – any such agreement must result in each party doing better than he or she would under the ‘natural’, no-holds-barred precontractual conditions; otherwise the party in question will not agree to the proposal (and since the precontractual situation is one in which each party employs his or her maximal coercive powers, no party can be coerced to move beyond the precontractual state of nature
).

Unlike the example of the cake with which we were dealing above, Buchanan’s construction of the problem includes a deadweight loss of ‘potential cake’ due to the parties engaging in ‘wasteful’ conflict. In our earlier example, there was a straightforward relationship between the outcome of a confrontation and the prescribed division of the cake – whatever division was going to be the inevitable result of a confrontation should be the division the parties accept instead of resorting to force. Now, however, the resort to force effectively invests some of the cake in the process of confrontation, a part which would otherwise be available for consumption, so there is no longer a simple, straightforward relationship between the outcome of confrontation and the prescribed division. Agreement to avoid conflict changes the size of the cake available for consumption; agreement creates a “cooperative surplus” which must be divided between the parties to the agreement in some way, and the division of this surplus cannot be prescribed by projecting back from the results of a potential confrontation, since the surplus does not exist in the absence of an agreement to forgo a confrontation.

So, how do rational agents agree upon a division of a cooperative surplus? David Gauthier [1986] has considered this problem in some detail. His solution, which I will describe here, is called the principle of minimax relative concession.
 As the name suggests, the principle proposes to select a bargaining outcome that minimises the maximum relative concession that any party has to make in coming to an agreement. A party’s relative concession, CR, is determined to be the ratio of X to Y, where X is the difference between the party’s most favourable option, u1 (in which he receives all of the cooperative surplus) and the proposed bargain, u2 (in which he receives some fraction of the cooperative surplus), and where Y is the difference between the party’s most favourable option (u1) and the initial bargaining position, u* (so, the value of Y is equal to the value of the entire cooperative surplus). That is:
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Consider an illustrative case. Sam McGee, a prospector, “discovers the richest vein of gold in the Yukon, but lacks the necessary cash (say $100) to register a claim to it.” [ibid: 153] Grasp, a banker, is the only man with cash available to lend to McGee. Suppose McGee offers Grasp a 20% stake in his claim, in return for a loan of $100 to register the claim. Let the value of the claim be x, and let this be the full value of the cooperative surplus. Under McGee's first offer, his own relative concession is:
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Grasp's relative concession, on the other hand is:
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In assessing how Grasp should respond to McGee's offer, as a rational actor, Gauthier appeals to the work of Frederik Zeuthen [1930: 104-121]. Gauthier's formulation of Zeuthen's concession principle states that “the person whose ratio between cost of concession and cost of deadlock is less must rationally concede to the other.” [1986: 74-75] The essential intuition underlying the principle is that if you stand to lose more than me by failing to make some marginal concession, then any threat that you make to prolong a deadlock by refusing to make the concession, and insisting that I should accept the commensurately greater concession so entailed, lacks credibility (assuming equal rationality). If we suppose that McGee proposes to give Grasp a 20% stake in his claim, Grasp will rationally hold out for more, knowing that there is no one else with whom McGee can deal, and also knowing that the cost to McGee of a failure to make a deal on the basis of the initial offer is 80% of the claim, while the cost to Grasp is just 20% (the part of the claim that McGee has offered), so that by Zeuthen’s principle, Grasp will expect McGee to make further concessions. McGee, knowing this, will make concessions up to the point where any further concession will mean that his relative concession would be greater than Grasp’s. In this particular example, then, Gauthier’s principle recommends a 50-50 division of the cooperative surplus between Grasp and McGee. If either party demands more than half, say 51% of the claim, then the cost to that party of a failure to reach a deal will be more than the cost to the other party (49%). The McGee-Grasp example illustrates an important feature of Gauthier’s bargaining principle, which is that, in certain cases, the principle of minimax relative concession is equivalent to a principle of equal relative concession.

(c) From Facts to Principles: Neutrality Prescribed

Consider a bargaining situation in which the cooperative enterprise being established by N bargaining agents is an institutional structure, such as the state, intended to regulate interactions between agents in such a way as to create a Pareto optimal (or near Pareto optimal) distribution of preference satisfaction. For simplicity, suppose that, in order to deliver a particular cooperative surplus, P, the bargain establishing the state requires the agreement of all N parties to the negotiation; assume that without the agreement of all N agents, there will be no surplus.
 This situation is similar to the McGee-Grasp scenario, except that there are now N agents necessary to yield the surplus. As before, applying Gauthier’s construction of Zeuthen’s concession principle, each party knows that he may rationally demand a share of P equivalent to the share of each other – if, under any proposed bargain, a is receiving a smaller share of P than b, and if a bargaining solution in which both a and b receive an equal share of P is possible, then a will not agree to the bargain until b has made the concession necessary to minimise the maximum (relative) concession.

The distribution of the surplus that results from this process consists in allocating means of realising the satisfaction of preferences, where these means are conceived of as either material resources or the content of the rules governing behaviour within the state. Insofar as any institutional structure that is agreed by the agents has the effect of promoting a conception of the good held by one agent, but not by some other (thus satisfying a greater proportion of one agent’s preferences than another’s), or has the effect of repressing a conception of the good held by any agent, then, all other things being equal, it will not represent an equal division of the cooperative surplus, P, and will not, therefore, be acceptable to all agents. Since, by hypothesis, the bargain needs the support of all N agents, each party has a veto over the institutional arrangements, and in order to be established, the institutional arrangements will have to be neutral between the conceptions of the good held by the agents. In order for this claim to be meaningful, it must be the case that there is at least some variance among the conceptions of the good held by the N agents (if all agents hold the same conception of the good, there will be no agent inclined to veto a  non-neutral bargain). Once this diversity condition is met, neutrality is a necessary component of the institutional arrangements proposed by any viable bargain.

Clearly, a number of issues with this account need to be addressed. First, it appears that if neutrality is warranted by the argument, what is to be recommended is a form of consequential neutrality, rather than simply justificatory neutrality. That this must be the case is an artefact of the assumptions with which we have been working in the course of the exposition. I have been conceiving of all goals that an agent might have, including conceptions of the good and the right, in terms of preferences that the agent wishes to satisfy. Thus, for example, between two potential states of the world, one in which the agent is wounded, and another in which she is not, assuming that the agent prefers not to be wounded, and that all other things are equal, the latter world is seen as representing a state of affairs that is closer to some ideal state of affairs than the former. The agent possesses a ranked ordering of all possible states of the world, arranged according to some (subjective) conception of value; all actions are evaluated in light of whether they will move the present state of the world to a preferred state. The consequence for the ranking of the state of the world in which the agent resides is the only standard by which actions may be assessed, and hence, the agent has no interest in the reasons for actions that alter the state of the world, only in the outcome of the actions. Consequential neutrality is built into the contractarian account of neutrality by the conception of a rational agent that it employs – agents interested in maximising their expected utility are, of necessity, consequentialists.

The relationship between consequential and justificatory neutrality in contractarian theory isn't straightforward, however. The problem with justifying an action K on the grounds that it will promote a particular conception of the good, G (as the traditional justificatory account goes), is that for any rational agent who does not share G, the fact that K will promote G does not count as a reason to do K. From the point of view of an agent for whom G does not represent the good, the promotion of G is simply the preference of some other agent and has no independent value. In itself, the fact that one agent holds a preference for G gives a second agent no reason to contribute to the satisfaction of that preference. Prescriptions that are addressed to agents must be means of satisfying their own preferences, not someone else’s. Contractarian prescriptions are, of necessity, justificatorily neutral, and this feature of contractarian theory is, again, a result of the conception of rational agents upon which the theory relies.

Suppose that there exists an agent, a, who has a preference for not being killed, Ha. Suppose that there exists a second agent, b, who also has a preference for not being killed; call this preference Hb. Suppose that if, and only if, both a and b perform action K, preferences Ha and Hb will be satisfied. The fact that K is a means of satisfying Ha makes doing K a valid prescription for a. The fact that if a does K (and assuming b also does K), Hb will also be satisfied is of no consequence to a. So long as the cost of doing K, for each party, is less than the value of not being killed, and so long as each party has reason to believe that the other will do K, then doing K is rationally prescribed (assuming that there is no more cost-effective way of realising Ha or Hb respectively). The prescription to do K does not rely on any particular conception of the good; instead it simply requires that a and b have a preference not to be killed. Furthermore, the prescription does not rely on an appeal to the good masquerading as an appeal to an independently justifiable conception of the right. The prescription addressed to a to do K does not appeal to b’s right not to be killed, only to a’s preferences and the fact (assumed to be true ex hypothesi) that if a does K, Ha will be satisfied. Since nothing we have said about K stipulates that it must be consequentially neutral with respect to the conceptions of the good held by a or b, K may or may not satisfy consequential neutrality. By contrast, it clearly satisfies a neutral standard of justification, since it does not rely on the acceptance of controversial normative principles.

As I have constructed this example, no cooperation is needed between the parties; the structure of interaction is such that there is an equilibrium strategy ‘Do K’. Recall, however, that the prescription of (consequential) neutrality with which we are concerned emerges from a cooperative bargain. In such circumstances, cooperation is motivated by a desire to realise some cooperative surplus, P. If a needs b’s cooperation to gain some share of P, and if b can only be motivated to cooperate by the prospect of receiving a share of P, then acting in such a way as to ensure that b receives a share of P is an instrumental means by which a can acquire a share in P. That is, under conditions of strategic cooperation, the fact that Gb is a conception of the good preferred by b provides a with a reason to do Kb, an action that promotes Gb, if it is the case that the fact that a does Kb will give b a reason to do Ka, an action which promotes Ga, a conception of the good preferred by a. In the case with which we are particularly concerned, where the bargaining parties are seeking to establish the state, the ultimate bargain will have to meet both the standard of justificatory neutrality (in that the prescriptions must be justified by the lights of each individual party to the bargain) and the standard of (all-things-considered) consequential neutrality (under the relevant application of Gauthier's bargaining principles). The consequential conception of neutrality that emerges from our bargaining situation is not a repudiation of justificatory neutrality but rather an operationalisation of that principle in a strategic context.

Before concluding, it may be worth returning to the 'proves too much' objection that I discussed briefly above. Many of the rights with which liberal theories are traditionally concerned can be seen as necessarily prior to the satisfaction of many preferences. For example, one needs to be alive to satisfy many preferences (though not all); more generally, one needs to be at liberty to satisfy one's preferences, whatever they are. So, we have reason to suspect, on the grounds of logical necessity, that any state founded on the kind of bargain described above would have to guarantee certain basic rights and liberties. Insofar as the theory I have sketched here would 'prove too much' against rights, and principles of justice, it must do so because the agents to whom it is addressed think that the satisfaction of certain of their preferences is more valuable to them than the protection of certain of their rights and entitlements, and it must be the case that they do not need those rights and entitlements to satisfy their preferences. Moreover, if the theory I have described results in something approximating equality of preference satisfaction then it would appear to be, in some respect, a cousin of traditional egalitarian theories of distributive justice.

Conclusion

In this paper, I have attempted to show that, at least in principle, it is possible to construct a theory of state neutrality that is compatible with moral scepticism. Employing contractarian methods, it is possible to make prescriptions to rational agents that do not violate a sceptical constraint. Using one particularly well-developed contractarian account, it is possible, given certain conditions, to generate a principle of state action which falls within a broad conception of state neutrality and is also a necessary component of any rationally mandated social contract.

The key assumptions upon which my account has relied are as follows:

(i) That the conception of rational agents being used does not contain any normative elements;

(ii) That circumstances are such that minimising the maximum relative concession is equivalent to equalising the relative concessions (this amounts to assuming that preferences are, to a large degree, continuous over at least some of their objects);

(iii) That the precontractual baseline for preference satisfaction is zero;

(iv) That there is no cooperative surplus that arises in the absence of unanimous agreement.

I have not had the space in this paper to adequately discuss the likelihood of these conditions obtaining, nor the complications that arise once one adopts more sophisticated assumptions. The account of contractarian neutrality presented here should be understood as schematic at best, and any elaboration of the theory would need to address the assumptions identified in much greater detail.

References

Ackerman, Bruce A. 1980. Social Justice in the Liberal State. New Haven and London: Yale University Press.

Arneson, Richard J. 1990. “Liberalism, Distributive Subjectivism, and Equal Opportunity for Welfare” in Philosophy and Public Affairs, 19:2, pp. 158-194.

Buchanan, James M. 1975. The Limits of Liberty: Between Anarchy and Leviathan. Chicago: University of Chicago Press.

Carroll, Ian J. 2006 (unpublished). On Scepticism, Neutrality and the Social Contract, thesis submitted in partial fulfilment of the requirements for a degree of MPhil in Politics at the University of Oxford.

Cohen, G. A. 2003. “Facts and Principles” in Philosophy and Public Affairs, 31:3, pp. 211-245.

Gauthier, David. 1986. Morals By Agreement. Oxford: Clarendon Press.

Hume, David. 1888. A Treatise of Human Nature. Oxford: Clarendon Press.

Kraus, Jody S. 1993. The Limits of Hobbesian Contractarianism. Cambridge: Cambridge University Press.

Laver, Michael. 1997. Private Desires, Political Action: An Invitation to the Politics of Rational Choice. London: Sage Publications.

Morris, Christopher W. 1991. “Moral standing and rational-choice contractarianism”, Ch. 6 in Contractarianism and Rational Choice: Essays on David Gauthier’s Morals By Agreement, ed. Peter Vallentyne. Cambridge: Cambridge University Press.

Sher, George. 1997. Beyond Neutrality: Perfectionism and Politics. Cambridge: Cambridge University Press.

Vallentyne, Peter (ed.). 1991a. Contractarianism and Rational Choice: Essays on David Gauthier’s Morals By Agreement. Cambridge: Cambridge University Press.

Vallentyne, Peter. 1991b. “Gauthier’s Three Projects”, Ch. 1 in Contractarianism and Rational Choice: Essays on David Gauthier’s Morals By Agreement, ed. Peter Vallentyne. Cambridge: Cambridge University Press.

Zeuthen, Frederik. 1930. Problems of Monopoly and Economic Welfare. London: George Routledge & Sons, Ltd.

�	 This paper is a draft; please do not cite without permission. An earlier version of some sections of this argument formed part of my MPhil thesis.


�	 The definition of a ‘fact’ to which Cohen stipulates is unhelpful here. He defines a fact as “any truth, other than (if any principles are truths) a principle, of a kind that someone might reasonably think supports a principle.” [2003: 211] Cohen, then, defines facts by a process of exclusion – he excludes from the category those things he has defined as ‘principles’. I wish to define ‘principle’ by exclusion – I wish to exclude ‘prescriptions’ and ‘facts’ from the category. My definition of prescriptions is given in the text; I take a fact to correspond to some descriptive, non-evaluative statement about the world.


�	 To be precise, with my terminological clarifications in place Cohen’s position is that insofar as prescriptions rely on facts, they must also rely on normative principles; this necessarily denies the claim that prescriptions can rest solely on facts, which is my contention.


�	 It is worth clarifying the relationship between my argument, Cohen’s and the infamous ‘is-ought’ debate. Cohen explicitly denies [ibid: 228-230] that his position is a restatement of David Hume’s claim that one cannot get from an ‘is’ (a descriptive statement about the world) to an ‘ought’ (a prescriptive statement about the world) [see Hume, 1888]. In refuting Cohen, I claim that it is possible to move from a particular kind of ‘is’ (an agent’s preference, X) to a particular kind of ‘ought’ (a contingent prescription: “If you want to satisfy X, you ought to do Y.”). Note, however, that the kind of ‘ought’ I have in mind is perhaps better construed as an ‘is’ (“If you want to satisfy X, Y is an effective means of doing so.”). I am silent on the question of whether an agent ever ought to satisfy a preference, or if she ought to want to satisfy a preference, which is where the Humean objection really bites. The difficulties presented by these further questions lie outside my scope; for a discussion which I find plausible see Arneson [1990: 170-174].


�	 See the discussion at 2003: 239-243.


�	 Compare Sher on this point: “…while a desire is in one sense a subjective state, its existence is no less objective than any other fact.” [1997: 52]


�	 The reader may assume throughout that I am using a standard rational choice conception of a rational agent (see Kraus [1993: 5-6]; Laver [1997: 18-25]; Gauthier [1986: 21-26]). I depart from the standard conception in only one significant respect: I permit the agents under consideration to have tuistic preferences (preferences that relate in a variety of ways to the preferences and circumstances of other agents). For a discussion of the various forms of non-tuism found in the standard conception, see Morris [1991: 91-92].


�	 I suppose minimising such costs to be a presumptively universal preference. That is, I do not assume that there exist no rational agents who lack the preference, or for whom the preference is not, or cannot be, outweighed by some other preference. However, I do assume that such agents will be the exception, and that, in general, agents will prefer to avoid such costs, all other things being equal.


�	 For a much more detailed discussion of the various turns such a conversation could take, see Ackerman [1980: Ch. 2].


�	 On this point, see Buchanan [1975: 8-11].


�	 We need to be careful here. This argument holds for a two-person world but not necessarily otherwise (though it remains true that no party can be coerced to move from a state of affairs in which she exerts her maximal coercive powers, for any given maximal coercive powers arrayed against her).


�	 “…in any co-operative interaction, the rational joint strategy is determined by a bargain among the co-operators in which each advances his maximal claim  and then offers a concession no greater in relative magnitude than the minimax concession.” See Gauthier [1986: 129-146] for details; see Vallentyne for a summary of Gauthier’s explanation [1991b: 7-9]. According to Gauthier, the method avoids any interpersonal comparison of utility [1986: 63]. Obviously, Gauthier's is not the only theory of bargaining available, but it is one of the most well-developed. I do not have the space in this paper to consider objections to the theory, or the implications those objections would have for my argument.


�	 The possibility that some subset of N can realise some, or all, of the cooperative surplus introduces many more complications, and I cannot consider these in this paper.
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