neutrality reconsidered

Let me explore briefly with you some of the difficulties with the idea of liberal “neutrality” using the analysis from my book The Ethics of Identity.  The ideal, put negatively, is that governmental action, including but by no means limited to legislation, should not exhibit partiality towards some sub-group of the nation; stated affirmatively, then, states should be neutral among identities. It is a familiar observation that state action cannot be neutral in its effects; necessarily, many state acts will have differential impacts on people of different identities, including religious identities. Once we turn to the other obvious alternative—neutrality of aim or justification—however, we face immediately the question of how to identify a state’s aims or justifications. What is it for a state act to be undertaken for this or that reason or to be guided by this or that intent?

American courts regularly appeal to the intent of legislators in guiding statutory interpretation and in scrutinizing statutes to see if they pass constitutional muster and there is a tradition of thought as to how to carry out this task. Such notions of legislative intent may be useful legal fictions. But it does not in general make sense to suppose that a legislature has an intent in passing a law. Legislation is a political process, in which deals are cut and compromises made. In both the public and the private deliberations about any statute many inconsistent reasons will be offered for framing a clause one way or another, many suggestions, not all of them consonant with one another, will be offered as to what the overall aims of the statute are. To extract from this mishmash of mixed motives a singular coherent intention will usually be impossible.

You might think that the problem is easier when you are inquiring into just those intentions relevant to establishing neutrality, for these fall into a relatively focused domain. A law should not be aimed to advantage or disadvantage people of a certain identity (narrower than the whole political community) as such: that a legislator is or is not individually motivated in this way might be something we could assess. We could propose, for example, that the presence of such motives in a majority of those enacting the measure established it as non-neutral.

This principle seems, however, to be both too strong in some respects and too weak in others. It is too strong because the mere presence of such a motive does not seem by itself to be enough to discredit an official act. For if there is a good impartial, unbiased, reason for a legislative act (or, for that matter, for any act of a state official) why should we deny that the act is neutral? If there is a good neutral reason operative, the fact that there is a biased one as well seems to discredit the actor, not the act.

We can see this in both the legislative case and in judicial and executive action. Let’s call a set of reasons for an official act that, taken together, would be strong enough to motivate that act a set of sufficient reasons. It might be that every member of some legislature has a private grudge against a group and knows that a law will tend to affect them adversely. But if each of them is also motivated by a set of neutral sufficient reasons, and the neutral reasons would have led them to vote that way without the extra element of bias, then there seems no reason to impugn the law that they enact. We might think the law was unobjectionable, even if they were not motivated by such a neutral set of sufficient reasons, so long as there were such a set of reasons; that is, so long as there were good enough neutral reasons to motivate the law, even though they did not in fact motivate it. The same applies, mutatis mutandis, to other official acts. If a judge dislikes Catholics and takes pleasure in sentencing a Catholic for a crime, this surely reflects badly on her. But provided there are adequate grounds for the sentence that do not reflect that bias—and especially if those are the grounds she gives for her sentence—there seems no reason to claim that the sentence reflects state bias; just as a law that would have been passed if there had been no such biased motives is not vitiated by the presence of subjective bias.

On the other hand, as I say, the proposal that we count as non-neutral only those acts that are motivated in part by bias seems too weak. For one kind of state non-neutrality consists in passing laws that negatively affect some sub-community not because legislators intend to do so, but because they have not taken the trouble to examine what the impact of the law will be on them. Sometimes non-neutrality shows up, in other words, in negligence. This is evident in the case of religion. Suppose that, motivated by the desire to protect both husbands and wives from the possibility that their partners would leave them too little of the marital property (in order, say, to provide for a secret lover), a state were to require that people must provide for their spouses in a certain way. Suppose that, unbeknownst to the legislators, that rule was in some way inconsistent with the rather specific commands of the Koran. (I should make it plain that the Koran is itself concerned that husbands make adequate provision for their widows.) It would be reasonable, I think, for an American Muslim to object that such a law offended against the idea of neutrality, on the grounds that it would be possible to achieve its stated aim without offending against (at least this aspect) of sharia. (If, per contra, there were a compelling state interest that did not admit of accommodation, a state could legitimately ignore such an objection.) Something like this notion lies behind the idea, in American anti-discrimination law, of “disparate impact.” Where a policy with a certain express aim tends to disadvantage a historically disadvantaged racial minority—and thus has a “disparate” racial impact—and an alternative policy that would achieve the same aim and would not so disadvantage them is available, the Court has sometimes held (as in Griggs v. Duke Power) that the policy may be legally barred as discriminatory, even without any showing of an intent to discriminate.

You might think that, in speaking of legislators’ aims, we should address ourselves to a bill’s rationale—what it ostensibly aims to do—rather than to the subjective motivations behind its support. But, as the matter of disparate impact makes clear, a law can fail to be neutral even if its stated rationale is scrupulously so. And sometimes public acts that profess neutrality are non-neutral out of intent, not merely inadvertence. A city council might, in promulgating a rule, proclaim a concern about cruelty to animals but really seek to rein in an unpopular form of religious worship. So a law could be facially neutral—neutral in its rationale and its declared justification—but, in both motivation and effect, be discriminatory. Distinguishing between aims and intent, or justification and motivation, doesn’t seem to clear things up.

In the face of these objections, there might still, I think, be a way to salvage something of the idea of neutrality among identities. It is to insist that state acts should treat people of diverse social identities with equal respect. Where an act disadvantages people of identity L, they can reasonably ask whether they could have been treated better and whether they would have been had they not been regarded as L’s. In all the cases I have just considered, if the answer to that question is “yes,” we were inclined to treat the case as one of non-neutrality; where it was “no,” we were not. I shall call the ideal implicit in this test—that state acts shouldn’t disadvantage anyone in virtue of their identity—neutrality as equal respect.  The ideal of equal respect is essentially an expressive ideal: it has to do with the thought that the state should not express, in its acts, the idea that one class of citizens is less significant than others. In is in that sense it embodies an ideal of neutrality among identities.

It is worth underlining here how differently identity works, on this liberal conception, for the state and for the individual. For the individual, as we have seen, that someone has a certain identity can be a perfectly proper reason for treating them differently from others. Because ethical identification constitutively makes identity figure among our reasons for action, neutrality among identities, far from being an attractive moral ideal, is barely intelligible for us as individuals. That it may be required of the state is a reflection of something special about public reasons: that they address us all equally as citizens. I have called this notion of neutrality “neutrality as equal respect” in part to indicate how close it is in substance to the ideal of equality that is a long-established part of the practice of liberalism. It is the equality that traveled with liberty and fraternity in the French Revolution; the equality of the American Founding Fathers.

I have expressed skepticism about identifying the aims of state acts: you might, therefore, think the right question to ask is not whether someone would have been treated better if they hadn’t been regarded as having a certain identity—call it L—but whether they would have been better treated if they hadn’t been an L. So let me spell out why, on our test, the fact that someone is regarded as an L must explain her disadvantage. Consider a particular case where the treatment of a minority disadvantages them in relation to a majority. Left-handed people live in a public world where many things—scissors, door-handles, cabinet doors—are configured in a way that suits the right-handed. They are disadvantaged by this fact; and the fact that they are left-handed plays a role in the explanation of why. But the fact that they are regarded as left-handed plays no such role, at least in most places in the industrialized world, where there is nowadays little prejudice against the left-handed. The reason they are disadvantaged is that some things have to be done in either a left-handed or a right-handed way, and right-handed people are in the majority.
 Similarly, when it comes to Sabbatarian issues, the fact that our weekend coincides with the religious requirements of the Christian majority doesn’t display a failure of neutrality as equal respect, provided that what accounts for the fact is that it suits a majority (and that, for coordination reasons, people cannot be permitted to take their two days in seven on whichever days they choose) and not the fact that some minorities are disadvantaged by it. If a majority of Americans became Muslims and Friday Mosque became a majority institution it would not reflect a lack of regard for Christians if we shifted the days when government offices were closed to Friday and Saturday.

This formulation allows us to see something important in the defenses of liberal neutrality that focus on there being neutral reasons for a state policy. Thomas Nagel, in his influential paper on “Moral Conflict and Political Legitimacy,” argued that questions of neutrality arise where the state exercises its coercive power against the will of a citizen. He suggested that in these circumstances, the citizen was entitled to a reason (or a set of reasons) for the act that legitimated it: by which he meant a reason the coerced citizen should accept as a ground for the act.
 (Nagel rightly insisted that we need not be bound by whether the citizen in fact accepts our reason, for otherwise people could, in effect, veto policies simply by being unreasonable; he required only that there be a reason that the coerced citizen should accept, or, equivalently, that she would accept if she were reasonable.)

There are three immediate problems with this proposal as it stands, none of which is a problem for neutrality as equal respect. The first is that citizen and reason-giver may disagree about what is reasonable. In these circumstances—especially, for example, in matters of religious belief—even if the state’s view is in fact reasonable, it will not conform to our ordinary understanding of liberal religious toleration to suppose that ignoring the citizen’s objections adequately displays equal respect for all religions. In the sphere of religion, one of the issues in dispute is often what it is reasonable to think and do. Neutrality as equal respect is not open to this objection. Under neutrality as equal respect, we can make sure that we don’t treat people of one religion (as such) worse than others, even if we believe their views are unreasonable, even if they are, in fact, unreasonable. Many Jehovah’s Witnesses believe that having a blood transfusion will lead to their damnation. Even knowing this, we might pass a law that required the provision of blood transfusions to unconscious persons who needed them, because a policy requiring us to establish consent would endanger the lives of many. Of course, if we thought blood transfusions would in fact lead to damnation, we would have a decisive reason not to adopt this policy. But we do not believe this. We mostly do not think it is even reasonable to believe this. On the account of neutrality in terms of reasonable acceptance, if we are coercing people who are unreasonable we have no obligation to provide justifications that satisfy them. We must merely offer reasons that they would accept if they were reasonable. Here, so it seems to me, Nagel’s neutrality demands too little. Under neutrality as equal respect, Jehovah’s Witnesses will also sometimes be coerced into doing what we think is best for them, even though, because their beliefs are unreasonable, they think we are doing them great harm: but we will be thwarting their wills for some good reason, having reflected on whether we could adopt a policy that did not thwart their aims, and so the fact that they are Witnesses does not explain why we went against their aims.
 Neutrality as equal respect doesn’t require us to feign agnosticism about the beliefs of our fellow citizens or avoid relying on controversial claims: it merely asks us to avoid offending the beliefs of minorities as much as we can.

A second problem becomes clear when we realize that the existence of a reason that the citizen should accept—a neutral reason—can be construed in two different ways. It might mean that there was a neutral all-things-considered reason: a reason strong enough, in the light of all the countervailing considerations, to justify the policy. But to insist on this would mean that we could never legally proscribe an act where there were citizens who rejected our reasons for proscribing it. For otherwise the law would be coercing some people (whether by punishment or the mere threat of punishment) who did not recognize our grounds for legislating as adequate. Given the fact of pluralism, this would make legislation in many areas impossible. Nagel’s argument construed the existence of a neutral reason for a policy in the other way—as meaning only that there are considerations shared by the state and by the person coerced that favor that policy; but this makes neutrality too easy to achieve. We could, for example, prohibit the wearing of turbans, on the grounds that anti-Sikh sentiment leads to some acts of violence. This is certainly a reason for the policy and, since Sikhs obviously have reasons to want Sikhs protected from the assaults of bigots, it is a reason a reasonable Sikh would accept. But he would go on to say that the wearing of turbans was too important a matter to be banned for this reason. Why, he might ask, shouldn’t we beef up policing of bigots instead?

Now, the reasons Sikhs have for wearing turbans are not reasons that most of the rest of us recognize. And that, of course, is the point. Even if we had sufficient non-religious reasons to support a policy that coerced members of a religious group, absent consideration of their religious reasons, and even if they took those non-religious reasons to be valid, they might still believe that these reasons were overridden by religious considerations. Nagel’s proposal would count us as neutral because we had sufficient reasons, shared with the Sikhs, for the policy: but that is only because we do not share the reasons that they would take to be dispositive. If the Sikh asks whether his religious duty (to wear a turban) was ignored because he belonged to a religious group with which others have little sympathy, I think a fair answer might sometimes be “yes.” Neutrality as equal respect might then lead us to take the fact that the wearing of turbans is central to Sikh life as grounds for carving out an exception for them, as we would carve out exceptions, where practicable, for other religious practices. Sikhs, the principle is, are entitled to the same concern for their religious beliefs (true or false, reasonable or unreasonable) as all others. We cannot ignore their concerns because we think of them as “just Sikhs.”

A third problem is that state acts need justifying to all citizens, not just to those whose actions are directly affected by them. One kind of disadvantage in a democracy is not having what you take to be the best policy enacted into law. On many topics, there are opposed views on what the best policy is. Abortions cannot be both permitted and banned: but some people think that, all things considered, they should be banned and others think that at the end of the day, they should be permitted. Nagel’s view is that a pro-life policy is not neutral because under it pro-choice women will sometimes be coerced into not having abortions; and we cannot offer them reasons they should accept for our coercion. (Pro-choice policies leave the decision up to the mother: so no one is coerced and so the state need not offer anyone reasons.) The thought, presumably, is that justifying pro-life legislation involves an appeal to religious grounds that are controversial, and so reasonable pro-choice women can deny that they have been offered neutral reasons. But many pro-life people will rightly feel that there is something fishy here. It is true that a pro-choice regime coerces no one into having an abortion; but it is also true that a pro-choice regime is possible only if we put aside the admittedly controversial considerations that are offered by those who are pro-life. Nagel thinks that questions about the justification of state action arise with especial intensity when people are being coerced. This seems to me right. But, as I said, laws need justifying to all citizens, not only to those who are coerced by them. And the pro-life person is likely to feel that ignoring her appeal to the sanctity of the life of the unborn fetus is not a way of being neutral between her religious views and others, but a way of taking sides against them. She can reasonably ask, “Would my views have been ruled out as a basis of state action if they had not been the views of an evangelical Christian (or a Catholic)?” And unless the answer is “no,” the policy will not count as neutral by the standard of equal respect, even though it satisfies Nagel. (I think the answer is “no,” by the way; so I don’t think our current regime does in fact violate neutrality as equal respect.)
But there are perplexities here we’d better not skate over. Under neutrality as equal respect, the right question to ask in deciding whether a state act is neutral, in the way that matters, is: Would this person have been treated better had he or she not been regarded as an L? In some cases, it’s easy to make sense of this question. If the San Antonio Spurs are playing the Chicago Bulls and suspect the referee is biased, it would be natural for a Spurs point guard to ask himself: Would that foul have been called if I had been playing for the Bulls? The legal scholar David A. Strauss, with cases of racial and sexual discrimination in mind, recommends the test of “reversing the groups.”
 In many cases, though, it’s difficult to know what to reverse—to know what counterfactual we ought to be considering, let alone how we should evaluate it. Consider Thomas v. Review Board, in which the United States Supreme Court considered the case of Mr. Thomas, a Jehovah’s Witness who quit his job after being transferred by his employer from a foundry, where steel was prepared for a variety of uses, into a job manufacturing turrets for military tanks. (I owe this example to my colleague Chris Eisgruber.) He decided, after some struggle with his conscience, that his religion required him to be a pacifist and that his new job offended one of his deeply held religious convictions. So he quit. He then applied for unemployment benefits from the State of Indiana and was denied. The Supreme Court, however, invoking Sherbert, sustained his claim for compensation. Writing for the majority, Chief Justice Burger said: “The mere fact that the petitioner’s religious practice is burdened by a governmental program does not mean that an exemption accommodating his practice must be granted. The state may justify an inroad on religious liberty by showing that it is the least restrictive means of achieving some compelling state interest.” Burger then rejected the state of Indiana’s claims that there was such an interest and went on to argue that, provided that granting Thomas his unemployment pay did not amount to Establishment (which, he briskly, and correctly, maintained, it did not), he should therefore have been paid.

Does neutrality as equal respect offer guidance here? As Chris Eisgruber points out, had Thomas been a secular pacifist, he isn’t likely to have fared better—on the contrary. On the other hand, Eisgruber observes, “Thomas might have been treated better if he had been a mainstream religious worshipper, forced to quit his job because of a mainstream Christian conviction (e.g., don’t work on Sunday)—or if he had to quit his job because transferred to some division (say, textiles) that triggered serious allergic reactions.”

There are two important points raised here. One is a logical point. Evaluating a counterfactual about what would have happened if P is different from evaluating a counterfactual about what would have happened if both P and Q. If it had rained yesterday, I would have stayed home. But not if my mother had needed visiting in the hospital. The question about Thomas should, I think, be whether he would have been granted unemployment pay if he had quit his job for a reason of conscience other than a Jehovah’s Witness’s. The only circumstance we are required to alter in the counterfactual situation is the religious identity under which the relevant state actors conceived of him.

But this raises the second real difficulty, which is that it can be hard in many cases to answer this question. As Eisgruber’s question (and Strauss’s test) suggest, we naturally explore this issue by asking how he would have been treated not if he had been just not-a-Jehovah’s-Witness, but if he had been something else specifically: an atheist, a member of a mainstream denomination, a person allergic to something in the tank division. The answer will then be sometimes better (for a mainstream denomination), sometimes worse (for a conscientious atheist). This does not mean it is indeterminate whether he would have fared better had be not been a Jehovah’s Witness.
 But it does mean that we have to be careful to ask the right question; it is also true that, once we have asked the right question, we may still not be able to answer it clearly.

 On the face of the necessarily caricatural account of the facts of the Thomas case given in the Supreme Court’s decision, I think it is very hard to say whether or not the initial finding of the Indiana review board was consistent with neutrality as equal respect. There does not seem, on the face of the record, to be any evidence that Thomas’s religious scruples were treated with anything other than respect because they were seen as the scruples of a Jehovah’s Witness. When the Indiana Court of Appeals reversed, they did so, in essence, because they thought of his case as being like the Sabbatarian cases: and when the Supreme Court of Indiana reversed them (by 3 to 2) the majority seems to have thought that the fact that other Jehovah’s Witnesses regarded work on armaments as permissible was grounds for seeing his decision to quit as “personal” rather than religious. Though these various bodies reached different conclusions, it is hard to see Thomas’s faith as a Jehovah’s Witness as being the reason why he lost before the two tribunals that rejected his claim.

From the fact that the Indiana Board was behaving consistently with neutrality as equal respect, it does not follow, of course, that we should defend the outcome. Their job was to interpret a law in a non-prejudicial way. But we can also ask whether the law itself was well conceived and, in particular, whether the law itself displayed neutrality as equal respect. If you are going to give people unemployment benefits when they lose their jobs or have to give them up for a serious reason—such as a threat to their health—should you also do so when that serious reason is, like Thomas’s, a reason of conscience? To this question I am inclined to say: Yes, absent a compelling state interest to the contrary. But is this required by neutrality as equal respect? Here I think the answer is that what is required is only that you treat equally conscientious reasons equally. More precisely, if the fact that a member of one denomination has a reason of conscience substantial enough to make her leave a job leads you to grant her compensation, then you should grant it to those whose consciences are driven by other identities. Of course, it can be hard to compare burdens across religions: is a Muslim or Jew who must eat pork in prison more burdened than a secular vegetarian convinced of the rights of animals? There are, I think, no easy answers here. If, however, a state denies (as it might) that leaving a job for a reason of conscience should entitle you to unemployment compensation, I don’t think it offends against equal respect, or against neutrality among identities properly understood. Whether such a decision is wise is a different question.

There might still be a good liberal reason for framing and interpreting the law so as to grant Mr. Thomas compensation: namely, that to do so is to help him sustain his individuality. To give up your job is often a substantial loss and finding a new one requires that you be able to put bread on the table while you search. Unemployment payments to those who leave for reasons of conscience are a way of removing one obstacle to their acting in conformity with their deepest beliefs; one barrier to their sustaining their individualities. Of course, as the state of Indiana observed, there are moral hazards in allowing people to claim conscience. No doubt lazy people could invent all kinds of “conscientious” objections. But the rate of unemployment pay in Indiana is surely not sufficiently attractive for this to be a major problem. And there is, as I say, a problem facing us if we do not allow conscientious objection to working on certain projects: namely, that it can require people to choose between remaining in an occupation that betrays their legitimate sense of who they are and putting their families on the street.

To be sure, you should not suppose that you will readily end up with America’s first-amendment regime without reference to the specific history of state and sects that has made the subject so charged. Some liberals, in their theorizing, still try to subsume religious accommodation under a general concern for personal autonomy, say, and avoid special treatment of claims that issue from religious conviction. (The Sikh who wanted an exemption from a helmet law would simply be treated as someone who really, really wanted to keep his turban on.) It’s just that this way of proceeding will not get you to where we are today. You’d come a little closer if you took special account of religious practices as likely to represent deeply constitutive aspects of people’s identity, rather than something like a taste for one candy over another. We can make distinctions between the Mr. Thomases who, with Luther, declare, ich kann nicht anders and the Mr. Bartlebys who simply “prefer not to.” We can, even if we are the stoniest of secularists, make distinctions between Communion wafers and Necco wafers.

� As Otto von Bismarck is supposed to have said, “Wer weiß, wie Gesetze und Würste zustande kommen, der kann nachts nicht mehr ruhig schlafen.” Even if a piece of legislation or an official pronouncement comes with a formal statement of intent, we have no very good grounds for supposing it to be dispositive: imagine if the State of Virginia had reintroduced its anti-miscegenation laws, after they were struck down in Loving v. Virginia as an impermissible institution of White Supremacy, with a grand introduction declaring that the aim of the new law was to provide equal protection to all races. This would hardly satisfy us that the law was now neutral.


� Judges, of course, like many other officials, regularly exercise discretion. Where the reason for a failure to exercise available discretion to the advantage of a certain person is hostility to that person in virtue of her identity, the act is not neutral: for, absent the bias, she would have been treated better. That’s because the range of grounds for exercising discretion is limited and bias is an impermissible ground.


� Griggs v. Duke Power Company 401 U.S. 424 (1971). Chief Justice Burger, writing for the Court, said, “good intent or absence of discriminatory intent does not redeem employment procedures or testing mechanisms that operate as ‘built-in headwinds’ for minority groups and are unrelated to measuring job capability.”


� One doesn’t typically think of left-handed persons as forming an identity group, but suppose there were a strong Sinistral Identity movement. So long as the rationale for putting door-handles on the left of doors was not to penalize left-handedness in se, and the cost of accommodating the Sinistrals was high, the policy would not raise issues of bias.


� Thomas Nagel, “Moral Conflict and Political Legitimacy,” Philosophy and Public Affairs (summer 1987): 215-40, I’ll formulate the point in what follows in terms of there being a reason. Even if we offer many reasons, which taken together support a policy, their conjunction can be treated as a single reason. 


� So it’s true they are worse off—in the sense of having been coerced into doing something they believe to be wrong—because they have an unreasonable belief. Of course, if the unreasonable belief were the defining essence of their religion, we could not distinguish between the fact of their being Witnesses and the fact of their believing that blood transfusions lead to damnation. So if an identity were defined by an unreasonable belief that was relevant to a matter of policy in this sort of way, we would be unable to treat them neutrally by my test (or by Nagel’s). See my discussion of “abhorrent identities” in Chapter Five. That we cannot achieve neutrality in every possible circumstance does not, of course, impugn it as an aim in the many circumstances where it is possible.


� David A. Strauss, “Discriminatory Intent and the Taming of Brown,” University of Chicago Law Review 56 (1989): 956-960.


� Thomas v. Review Board of the Indiana Employment Security Division (1980), 450 U.S. 707, 101 S.Ct. 1425, 67 L.Ed.2d 624. To establish that Thomas’s free exercise had been burdened, Burger relied on a gloss on Everson: “More than 30 years ago, the Court held that a person may not be compelled to choose between the exercise of a First Amendment right and participation in an otherwise available public program.”


� It can be true (to recur to my first point) that you would have fared better if P, and not if P and Q. (Where “P” is “you were not a Jehovah’s Witness” and “Q” is “you were an atheist.” Perhaps, if Thomas hadn’t been a Jehovah’s Witness, he’d have been a Baptist, and Baptists are well regarded in Indiana.)


� As I say, I believe it is not; and, like Chief Justice Burger, I think that it is obvious that this does not amount to Establishment.
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