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 “[S]ecularists are wrong when they ask believers to leave their religion at the door before entering into the public square. Frederick Douglas, Abraham Lincoln, Williams Jennings Bryant, Dorothy Day, Martin Luther King - indeed, the majority of great reformers in American history - were not only motivated by faith, but repeatedly used religious language to argue for their cause….

Democracy demands that the religiously motivated translate their concerns into universal, rather than religion-specific, values. It requires that their proposals be subject to argument, and amenable to reason. I may be opposed to abortion for religious reasons, but if I seek to pass a law banning the practice, I cannot simply point to the teachings of my church or evoke God's will. I have to explain why abortion violates some principle that is accessible to people of all faiths, including those with no faith at all. 

Now this is going to be difficult for some who believe in the inerrancy of the Bible, as many evangelicals do. But in a pluralistic democracy, we have no choice. Politics depends on our ability to persuade each other of common aims based on a common reality.”  
Barack Obama, A Call to Renewal


Senator Obama’s speech on the relationship between religious convictions and democratic politics is a wise and eloquent statement.  It speaks directly to the sorts of controversies that surround the idea of “liberal public reason” and religion.  It strikes the right balance on a topic which has been the subject of, it seems to me, a great deal of misunderstanding and misguided controversy, in scholarly journals, judicial opinions, and partisan politics.  


The relation of these themes to the subject of the Montreal conference is straightforward.  The sort of “neutrality” that many liberals defend is justificatory neutrality: the claim that liberal political values (at least those that undergird the constitutional essentials and matters of basic justice) should not depend upon particular religious and (what John Rawls called) comprehensive philosophical worldviews.  Particular claims about what is true in many aspects of religion and philosophy are subject to too much reasonable disagreement to form the basis for shaping, justifying, and imposing the constitutional settlement that defines citizens’ basic rights and entitlements.  Because of the fact of reasonable pluralism, appeals to particular religious truths would be appeals to sectarian truths.  

The agreement to disagree about religion is foundational to modern constitutional democracy.  It is not secularism but religious pluralism that drives us to adopt – as a political community, though not as individuals – a stance of “neutrality” toward religion.  Neutrality, properly understood, does not mean that the law of the political community is religion-blind or difference-blind, as some assert.
  It means that the justification of the law abjures reliance on particularistic or sectarian truth claims.  As a political community we “bracket” the question of religious truth and put it aside for certain purposes only.  The public justification of our deepest shared political values does not refer to the truth of any particular religion.  The political conception of justice appeals, rather, to moral values that are rooted in our public political and moral traditions, and to reasons and evidence whose force can be widely appreciated, without adopting a particular comprehensive philosophical or religious framework.  The idea of neutrality and public reason are, thus, closely connected in liberal democratic political thought.

However, in shaping the law, it will often be important to consider the special burdens that publicly justified laws and policies impose on particular groups on account of their religious or other conscientious commitments.  When laws and policies turn out to impose special burdens on the practices of particular groups, it will often be the case that we ought to revise the law or carve out a special exception.  We do this all the time – think of student requests for extensions on due dates – with an eye toward recognizing genuine special burdens, but also guarding against special favors.  Fairness requires that we recognize special burdens, and that we keep in mind that everyone should do their part to contribute to the common enterprises of the political community.
 
To paraphrase the general contours of “political liberalism,” as I have been doing, is to describe claims that resonate strongly with actual national politics in modern constitutional democracies with robust religious communities.  These sorts of claims are familiar and common sense, and yet they are frequently and vehemently contested.  Few charges are more common in the US – and more frequently credited in the academy -- than the claim that “liberal public reason” unfairly silences the religious voice and marginalizes religious values in public life, and excludes religious people from democratic politics.  
This essay does not attempt a full blown defense of liberal public reason.  It considers some prominent criticisms, and advance several counter-claims.  Theories of public reason concern most especially the justification of the constitution and the basic structure of society, as Rawls consistently emphasized.  Public reason is about the serious task of justifying systematic and pervasive coercion in politics.  (Public reason, in a more capacious form that is more permissive with respect to controversial conceptions of the good, also operates in deliberation on major public policies and binding law in general.)  Critics of public reason often focus on speech and conversation as opposed to the need to decide and impose a political settlement.  Critics often exaggerate the “exclusionary” effects of public reason.  And often these same critics exhibit an odd double-mindedness: alternately scorning and practicing public reason.  
Defenders and opponents of public reason have probably laid too much emphasis on public reason’s liberal as opposed to its democratic credentials.  Moreover, it has not been sufficiently acknowledged that significant prudential considerations impel democratic actors to employ broadly accessible and appealing arguments and reasons in public debates, especially at the national level.  Anyone who seeks to persuade a majority in a large and diverse republic is well advised to frame arguments in terms of widely accessible public reasons, as opposed to narrow sectarian principles.  Norms of public reason are widely acknowledged, practiced, and defended, including by those who might be expected to oppose them, such as activists on the Christian right.  This has nothing to do with Rawls and liberal political theory, and everything to do with the structure of national democratic life: assembling a majority coalition amidst great plurality and on a vast scale requires appeals to widely shared principles.  An implication is that insofar as religious people feel pressured to comply with norms of public reason, that pressure is liable to flow from their fellow citizens and from the structure of democratic politics itself, and not from liberal political theorists, judges, and other elites.  
In the end, I suspect that what is going on here is that the critics of public reason fail to fully acknowledge the inevitability of some tensions between different points of view in a pluralistic democracy.  Particular faith-based (or comprehensive philosophy-based) communities may often seek to witness their faith as a whole, and to seek to realize the entire truth of their particular values in practice.  But the political community is composed of many such sectarian communities.  We could drain the political community of moral content, and regard it as a site of mere “pragmatic” (awful word!) compromise among robust moral and spiritual communities; politics on that view is a mere “modus vivendi.”  That would be a way of encouraging free rein to different groups’ full particularity in politics.  But for centuries many political thinkers, political leaders, and ordinary citizens have held out for the idea that politics is a site of genuine and shared moral claims: moral claims that must be appropriate to the site of politics.  The hope is that the political community itself can be a moral community.  

But there would seem to be only a few options with respect to the public morality of a diverse political community.  One particular group’s whole truth may dominate.  Or, as I mentioned above, we recognize that there are many claimants to truth, and we regard the public realm as one of mutual adjustment and mere compromise – no doubt these are always aspects of our shared life.  The third option is that political life has its own morality: an account of what we owe to one another as citizens, which depends upon what we can fairly justify to one another even while conceding that many of our difference will never be resolved and need not be resolved.  One problem is that the sphere of public morality overlaps with, while not fully coinciding with, accounts of religious duty.  The difficulties of negotiating a fair relationship between these spheres and communities are often intense.  Particular rules and compromises may be struck poorly, and need revising.  But critics of public reason are naïve if they fail to recognize that it is too late in the day to deny the reality of a robust sphere of public morality – of democratic morality – alongside other forms.  We must live with and seek to negotiate the tensions among the moral and spiritual claims of sectarian communities and the public morality of the democratic community.  This negotiation will require, and justify, some adjustment – perhaps some very deep adjustment -- on the part of particular religious and ethical communities.  Public adjustments to faith based claims is also often warranted.
Not everything is possible within the limited social space of a liberal democratic political community.  We must acknowledge that there can be tensions between the integrity of the democratic community and its values and virtues, and the integrity of some particular sub-communities within the democratic community.  The values and virtues of the liberal democratic community impose constraints on the forms of diversity that can be expected to flourish; that fact must be accepted.  We should insist on fairness in negotiating those tensions.  We should listen carefully to the voices of those who feel marginalized and silenced.  But at the end of the day, we have every right to insist that the negotiation of policies and accommodations will take place on the basis of our fundamental political values: fairness, equal freedom, and reasonable expectations of reciprocal support for shared institutions.  Whatever else it might be, liberal democratic neutrality is not neutrality toward our own deepest public values. 
Finally, we must guard against allowing ideals of public reason peremptorily to close off discussion or rule contributions to democratic deliberation out of bounds.  Every argument should be addressed on its merits.  Of course, we must interpret arguments as contributions to public deliberation and as candidates for lawmaking in a diverse polity, and our assessment will turn on their appropriateness in that role.   

2. Public Reason Reconsidered 
It is, perhaps, not surprising that the idea of public reason attracts critics.  The notion has a strong odor of paradox.  Nothing is more central to liberal democracy than the right to fully and freely contest the way political power is deployed.  And yet, the idea of public reason suggests that speech should be constrained, that it is not right to express everything we think about fundamental political matters.  As Dennis F. Thompson says, “It is like swearing to tell the partial truth, and nothing but the partial truth.
”  So help me Rawls.  How can norms that seem to call for self-censorship (or censorship) define the virtues of liberal citizenship?  

In addition, the constraints seem to fall unevenly on citizens and as such are often regarded as unfair: whereas the inhibitions on “secular” liberals are minor or nonexistent, the limitations imposed on seriously religious citizens are severe.  

With the perceived unfairness comes resentment: some religious citizens perceive that they are being told to shut up, and they resent that when the most serious political issues are on the table.  They see liberals disqualifying their deepest convictions about the sanctity of human life as a basis for legislation, sometimes in offhanded footnotes.
  When the disqualification is imposed in the name of mutual respect, public reason appears as the soft tyranny of liberal hypocrites.
  But not for long.  Some argue that the striking resurgence of religious traditionalism in recent decades owes in part to resentments engendered by liberal public reason.
 
There is, finally, what some consider an even more basic problem: Joseph Raz, Jeremy Waldron, and others argue that public reason inhibits the pursuit of truth.  As Waldron puts it: “the constraints Rawls imposes on civic discourse so diminish our ability to grasp the true weight and implications of reasons in political argument as to deprive the practices they are supposed to govern of any entitlement to be called `justificatory’ in the true sense of the word.”
  Many believe that religious traditions are sources of moral insight relevant to public moral controversies.  By inhibiting the exchange of reasons, public reason increases the risk of error and immorality: by excluding potentially relevant reasons we increase the risk that we will exercise power in ways that are deeply wrong.  That these inhibitions are supposedly justified in the name of public justification is a hopeless paradox: “how can we be sure we are getting it right,” asks Waldron, “if we restrict the range of reasons we are interested in?” 
Unfairness, hypocrisy, and untruth are powerful objections to any political theory, not least one that purports to rest on fairness, liberty, and public justification.  But are these objections fair?
Rawls responded to these sorts of criticisms (in a 1997 law review essay).  He argued, among other things, that religious argument is acceptable in public deliberation on matters of basic justice so long as “in due course” an adequate case is made for proposed legislation in terms of public reasons.  He termed this the “inclusive” idea of public reason (amplifying rather than revising what he said in 1993 in Political Liberalism
).  But the critics regard his reply as inadequate back-peddling.  Rawls felt constrained, they suggest, to qualify his initial view in order to accommodate the greatest oratorical feats in American political history: Lincoln’s Second Inaugural, with its invocation of divine justice, and the speeches of the Rev. Martin Luther King, with their plentiful Biblical allusions.  The original doctrine should simply be discarded, not amended or qualified so that Lincoln and King, in Stout’s words, “barely squeak by.”  Waldron scoffs at what he calls Rawls’s “Lincoln exception.”
  Stout argues that the original “clothbound” version of Rawls’s argument is the one that matters; the later “paperback” version is too equivocal and complicated.
  

What should we make of the critics’ enduring dissatisfaction?  Are straightforward ideas of public reason unfair and misleading? Are more refined ideas of public reason too complex to be of use in practice, or too anodyne to be of interest?  Should the idea of public reason be scrapped altogether?  
My own view is that the leading criticisms of public reason are unconvincing and rather half-hearted.  It surely is not correct that the idea of public reason with the proviso is just too complicated to be comprehensible or useful.  Senator Obama had no difficulty articulating and defending the “inclusive” view (in effect, not in name) in his Call to Renewal Speech.  Moreover, both Lincoln and King were careful to justify their leading public claims in public moral language and not only in religious language.

And yet, the criticisms of public reason are not frivolous: they are worth taking seriously.
The fundamental premise of public reason is that political power may be rendered legitimate when basic political and social institutions are organized on principles that can be publicly justified to, and widely affirmed by, the reasonable members of society.
  The commitment to the public justification of political power seems to me central and essential to liberal justice, not incidental.
  There is a powerful justificatory burden to show – if we can – that political power is justified to all those on whom it is imposed, that it is more than mere arbitrary force.   

"Liberals demand," as Jeremy Waldron puts it, "that the social order should in principle be capable of explaining itself at the tribunal of each person's understanding."
  Liberal democratic politics, on this view, ought to be organized so as to facilitate public justification: reason-giving and reason-demanding, and the insistence that power be backed by reasons.  Political power, to be rendered legitimate, should be accompanied by reasons that can be shared by the members of a political community, or at least by those reasonable members who are themselves committed to the search for mutually acceptable reasons.
  
Public justification is itself partly constitutive of ideals of liberal political community and liberal citizen virtues.  Much of democratic constitutional practice is designed to insure that power is accompanied by reasons, and those who are subject to power have a fair chance to contest the way that power is imposed upon them.
  The aspiration of this sort of view is nicely expressed by Charles Larmore: “The conception of justice by which we live is then a conception we endorse, not for different reasons we may each discover, and not simply for reasons we happen to share, but instead for reasons that count for us because we can affirm them together.  This spirit of reciprocity is the foundation of a democratic society.”
  
The challenge of a theory of justice is to discern and justify principles that, were they embodied in the Constitution and the rest of the basic structure, would succeed in rendering the overall political order justifiable from the standpoint of representative persons in each and every social station.  Rawls’s “liberal principle of legitimacy” says that “our exercise of political power is fully proper only when it is exercised in accordance with a constitution the essentials of which all citizens as free and equal may reasonably be expected to endorse in light of principles and ideals acceptable to their common human reason.”
  The basic structure includes the major social and political institutions, the Constitution, including its account of fundamental rights, and the main features of the economy and the family, systems of property and law.  It shapes fundamentally people’s prospects and opportunities, and it constitutes the framework within which we deliberate and live our lives.  Because of its importance, there is an especially urgent need to insure that the basic structure is widely justified, but it is also important for us to conduct ordinary political deliberations in terms that are mutually accessible and fair.  
Democratic societies are riven by deep disagreement, even so, their constitutions and fundamental charters claim to rest on justice.  The practice of public reason is greatly facilitated by putting some especially divisive issues off the political agenda, such as the question of religious truth.  Constitutional constraints, by narrowing the agenda of politics, can enable us to govern more effectively with respect to the issues that remain.  It is also the case that many enduring philosophical questions need not be settled before getting on with the business of political argument.
 
Principles of justice are framed in order to fulfill a justificatory role.  According to Rawls, when we consider principles of justice to regulate the “basic structure” of a polity we should try to discern principles that everyone could freely accept under fair conditions.  In order to do that we should put aside moral claims to social rewards (including greater income and wealth) based on morally arbitrary differences and accidents of fate, including the good fortune of being born into a well-off family or with a superior genetic endowment.  We imagine ourselves in an “original position” behind a “veil of ignorance”: we ask which principles of social justice we would choose if we did not know the social position we would occupy subsequent to the design and operation of social institutions and political and economic arrangements.
  

The "difference principle," requires that "the social order is not to establish and secure the more attractive prospects of those better off unless doing so is to the advantage of those less fortunate."
  What is often missed is that Rawls's defense of the difference principle is itself tied to the concern that the principles of justice be publicly justifiable to everyone. It has been suggested that Rawls opts for the difference principle because he thinks that, from behind a veil of ignorance, people would be risk averse, and therefore would pursue a strategy of maximizing the minimum expected payoff.  This misses the point of Rawls's thought experiment.  Rawls emphasizes that it is asking too much of those who find themselves at the bottom of a system of unequal social rewards to tell them that their relative poverty is the price that must be paid for having a richer society: this aggregative or utilitarian approach requires some "to forego greater life prospects for the sake of others," and in doing so, it seems to treat some as means to the ends of others.

The difference principle is a way of allowing for some inequalities of reward while nevertheless affirming that everyone counts as an equal, for it requires that social inequalities “pay their way” by helping to raise the absolute level of the poorest.
  Insofar as institutions are organized in conformity with it, the difference principle helps assure the least well off that their ability to assent freely to the principles of the constitutional order matters as much as anyone else's.  

A commitment to public reason thus supports and shapes the ideal of social justice.  Principles of social justice are principles that we can justify and affirm publicly before one another; we accept them knowing that others can do so as well.  When they succeed in regulating the basic institutions of society – its main political, economic, and social institutions – we can say that those institutions are legitimate.
   
The commitment to public reasonableness is clearly discernible in our practices and not only in academic theory.  In the decades after World War II, the United States Supreme Court often insisted that before the government could infringe on fundamental rights, or before it can subject a "discrete and insular minority" to unequal treatment, a high burden of reasoned justification had to be met by the legislature.
  In the 1960’s and 70’s, liberals often argued that the courts could help insure that the politically weak have a forum in which to contest government laws or policies that may rest on mere prejudice, or malice, or sheer unconcern.  In court the politically weak appear as equals with the representatives of the sovereign state who are required to supply reasoned arguments to show that minority interests or the basic rights of dissenters have not been ignored or violated arbitrarily.  
The commitment to public reason is part and parcel of the contractarian approach to social justice.  It is not easily hived off from the rest of the theory.  It is also integral to the way ordinary people think about ordinary politics.  In constitutional democracies there is a pervasive expectation that power should be accompanied by reasons and evidence that should be presented and tested in public. 

3. Criticisms of Public Reason

Public Reason as Philosophical Elitism?

Some critics of liberal public reason—who fall on the political left, right, and center—argue that the idea of public reason accords too much political authority to philosophical principles at the expense of actual democratic politics.  Public reason, it is charged, offers a sanitized model of philosophical reasoning which is remote from the typically emotional, interested, and partisan rhetoric of ordinary people and politics.  Michael Walzer has made claims like this for many years
, and so have critics of American style judicial review from the political right, such as Robert Bork and Antonin Scalia.
  (I take up a culturally conservative critique of public reason below.)

And yet, Walzer argues that judges and other elites should defer to democratic decision making only when that decision making meets certain conditions.  The political process is worthy of respect only when channels of free criticism and debate are kept open: rights of speech, dissent, and political organization must be preserved.  He also insists that citizens must be protected from “discriminatory legislation.”
  Walzer follows John Hart Ely in assigning these protections to the courts.
  In spite of his criticisms, Walzer assigns the courts an important role in policing democracy, an assignment that is bound to raise and require the courts to address controversial questions.  Does very unequal access to education impede some groups’ capacities to exert their fair share of political influence, and if so, should judges require more equitable educational funding?  Does the failure to extend marriage rights to same sex couples constitute discriminatory legislation?  
It is possible that liberals relied on the courts too much in the United States in the 1960’s and 70’s, but they often relied on the courts to pursue a democratic agenda: to combat invidious discrimination against minorities and the politically vulnerable, to protect free speech and association, to promote voting rights, and to insist on due process for those accused of crimes. 

The commitment to public reason does not entail any particular allocation of power across institutions: that will depend upon an assessment of the aptitudes of institutions.  The people themselves or their representatives might, in ratifying particular constitutional arrangements or via normal legislation, decide to assign powers to be exercised on their behalf to central banks or bureaucracies or courts.  This does not seem to me un-democratic.  It would be anti-democratic to prevent the people from allocating powers to institutions removed from direct electoral accountability when a reasonable case can be made that the institutions will operate competently, accountably, and on their behalf.

Walzer argues that deliberative ideals of democracy leave out much of the blood and guts of politics: the contestatory rhetoric of actual politics, the advocacy of activists, rival political parties, and the rough-and-tumble of campaigns.
  Those who advocate public reason and deliberative democracy argue that serious political issues should be discussed thoroughly and decided on the merits, but plenty of ordinary citizens, politicians, and journalists would also like to see more of this in politics.  There is no contradiction in being in favor of improving the quality of campaigns and elections by promoting serious debate and discussion of the issues while also favoring efforts to mobilize ordinary citizens.  Many citizens’ groups also favor reform of campaigns and elections, including Common Cause and the League of Women’s Voters. 

Public Reasons Are not “Secular”rather they are Often Also Religious Reason
Some critics charge that, insofar as public reason operates, it means that society is ruled by “secular reasons” as opposed to “religious reasons.”
  Even some apparent defenders of public reason use the misleading locution “secular reason.”
 
It is simply not true that “public reasons” are secular reasons as opposed to religious reasons.  “Secular” arguments whose force depends on accepting a controversial philosophical framework are problematic grounds for justifying constitutional essentials according to the idea of public reason.  One might say that public reason excludes sectarian reasons of every stripe, whether religious or secular.  But public reason does not exclude all religious reasons from public debate and deliberation, any more than it excludes all “secular” reasons.  The crucial thing is that reasons be public.  
For people with religious worldviews – and that includes the vast majority of Americans – the values of freedom and human equality, fairness, concern for the poor and sick, and just treatment of others,  are both public and religious values.  These values have a dual aspect for many.  They are part of our political culture and shared by reasonable fellow citizens from all faith and philosophical traditions, so they are “public.”  But they are also embedded within the differing religious and philosophical worldviews that citizens hold.  What is crucial for proponents of public reason is that there should be a common, public rationale for laws that will be binding on all (and this is especially urgent where fundamental considerations of justice are at stake): when we seek to pass a law we should look for reasons and evidence that are good for our reasonable fellow citizens.  In addition to public reasons for laws, there will also be religious reasons that are shared by some members of the political community.  So, for example, social welfare legislation can be supported by public moral ideals of fair equality of opportunity: every child should be provided with a fair chance to compete for the best jobs and for positions of leadership.  Many citizens will also regard the commitment to providing every child with a good education as required by Christian or other religious virtues.  That is not a problem; rather, it is inevitable.  And so, many ordinary Americans have little trouble seeing the value of our discussing political issues in shared public terms. Many will agree with Senator Obama that, “Democracy demands that the religiously motivated translate their concerns into universal, rather than religion-specific, values. It requires that their proposals be subject to argument, and amenable to reason.”
So while not all religious reasons are public (religious reasons that are sectarian are not public) and not all secular reasons are public (esoteric reasons are not public), moral reasons that arise from particular religious and philosophical traditions are also public insofar as their force does not depend upon adopting a sectarian standpoint.

As we saw at the outset, Stout and others charge Rawls with only reluctantly and grudgingly adopting an “inclusive” view of public reason, according to which religious reasons may be offered for positions that can be and are also supported by an adequate case in public reasons.  Sometimes the critics seem disappointed that Rawls and other proponents of public reason adopt the inclusive few: suggesting that it is a half-hearted or reluctant compromise.  It is not clear why anyone should infer reluctance or half-heartedness: the idea of public reason is based on the assumption that people have differing religious and comprehensive philosophical standpoints, about which they can disagree while converging on shared public values.  Given that, it is inevitable that people will have, and are likely to espouse, public as well as non-public reasons for convictions about justice.  

Public Reason Widely Supported in Practice

If this seems a bit too easy, it is worth noting that recent evidence reveals (unsurprisingly) that even figures on the American Christian right claim to embrace a commitment to arguing in politics on the basis of public reasons and public evidence, and they articulate in support of this commitment a combination of public, prudential or strategic, and religious reasons.
  As James Dobson, the head of Focus on the Family, explains in the same 2003 newsletter:

As Christians, we believe that the Bible’s admonitions against homosexual behavior, along with the design for marriage put forth in Genesis and affirmed by Paul, are reasons enough to oppose gay marriage.  However, it is often said that God speaks to us through two books: the Bible and the ‘book of nature.’  Even for those who do not know Christ, the book of nature provides numerous reasons why homosexual behavior is harmful to individuals and to society as a whole (Dobson 2003).
This is an old story.  The idea of “two books” – of revelation and of nature -- as dual sources of knowledge and authority is quite familiar.
 

When Republican senators took up the Federal Marriage Amendment (FMA), in the summer of 2004, they sought to justify the FMA by pressing two claims: first, that traditional heterosexual marriage fosters the wellbeing of children; and second, that same-sex matrimony would “weaken” marriage and cause harm to children.  Senators cited apparent evidence that those countries in Europe that recognized same sex partnerships also experienced higher rates of cohabitation, out-of-wedlock births, and divorce.  These arguments were designed to make a broadly appealing public case based on evidence and reasons.  These arguments were appropriately public.  They were also, in every other respect, lousy.  Republican Senators ignored the far more direct role of no-fault divorce legislation and generous welfare benefits for single mothers in explaining increased rates of out-of-wedlock births and single parenting.

Nathaniel Klemp has conducted extensive interviews at Focus on the Family and among other Christian right activists.  His interviewees frequently express the conviction that public persuasion should be conducted in public and not only religious terms.  Klemp’s interviews even furnish evidence that Christian right leaders sometimes defend the use of public reason as a religious mandate as well as a duty of civility.  Here is Daniel Weiss, Focus on the Family’s leading expert on pornography policy:

In the book of Acts the apostle Paul is credited largely with the amazing spread of Christianity through the Roman Empire because he traveled everywhere and was such an eloquent and prolific writer.  Paul goes to one town in Greece spends some time there and then goes to the market place where all of the folks talk and he starts talking to them about their own traditions.  He’s speaking to them in their own language – Greek was the common language – he’s referencing their Gods and he’s making a reasoned case for believing in Jesus Christ as the true God based on their own faith, their own philosophers.  So he’s speaking the way they can understand.  Now I think right now – for good or ill – not a lot of people understand the way Christians talk, so we speak their language.


Some argue that little is gained by requiring religious people to “translate” those convictions into public terms: doing so may only be a prescription for hypocrisy.  Insofar as dogmatic convictions continue to exist in the background, are not we only encouraging religious persons to take a manipulative attitude toward evidence?  

Of course, sincerity in argument remains a virtue.  If people have only religious reasons for their favored policies, they should express those reasons.  But we should also recognize that democracy is rife with temptations to hypocrisy.  We all know that self- and narrow interests also often in play in political decisions, and yet we expect proposals to be debated in terms of the public good, clothed in more than naked self-interest.  Of course, self-interest remains in play, but people can conceive of their self-interests in many ways: narrowly or broadly.  It is possible to identify one’s own good with the good of the group.
  Indeed, one might take the good of the group as a reasonable proxy for one’s self-interest in conditions of uncertainty.  There are worse vices than hypocrisy, and putting on a good public face is often a step in the right direction.  

No doubt religious people are sometimes or often tempted to hold fast to positions based on religious convictions while rationalizing these positions by reference to public argument and evidence.  But others will stick to poorly defended public positions on self-interested and ideologically partisan grounds.  There is plenty of criticism to go around, and we should not single out the religiously motivated for more than their fair share.  
When the President of General Motors comes into the public realm to advocate legislation, he says that “What’s good for General Motors is good for America.”  The renowned E.E. Schattschneider (1975) noted decades ago that appeals to the naked self-interest of General Motors may work well enough within the organization, but not when speaking to outsiders.  Effective public advocacy requires the invocation of considerations that are good for all.  And so, Anthony Appiah is right to say that ideas of public reason may appear to resemble “debating tips”: “rhetorical advice about how best, within a plural polity, to win adherents and influence policies…. the spirit behind these liberal strictures is less Madalyn Murray O’Hair than Dale Carnegie.”
  

For all the academic controversy surrounding the idea of public reason and its allegedly exclusionary effects with respect to religious believers, it is very rare at the national level to hear anyone advocate for a law or policy solely on religious grounds.  Hardly anyone in modern diverse constitutional democracies acts on the premise that it is enough to say of a proposed criminal law that the conduct to be outlawed is sinful.  This likely happens more often at the local level, since local communities are often much less diverse and local politics often lacks the intense glare of the national spotlight.  
How could the members of a political community that is religiously diverse avoid settling on a common frame of reference for operating their shared political machinery?  No one wants other citizens to use the law to impose what are merely their religious beliefs on the rest of us: religious citizens have as much reason to oppose that as secularists (and note that the italicized phrase is all that public reason rules out).
It is possible that one consequence of public reason is – as Waldron says – that national political debate tends to be conducted on the basis of “bland nostrums”: political slogans selected for their inoffensiveness and broad appeal.  But if this is true, we should consider why it is true.  The reason is not that liberal political theorists and judges have somehow browbeaten politicians into speaking a certain way, it is rather that politicians in a diverse society must articulate broadly appealing common grounds in order to win over a majority, and that often means cautiously avoiding sectarian appeals that will be divisive.  How else should we expect the politics of a large and diverse republic to operate?  The critics of public reason often display an odd lack of realism concerning democratic politics.
Does Public Reason Inhibit the Pursuit of Truth?

Religious and philosophical traditions distill centuries of moral reflection, and there is every reason to expect them to contain insights and moral resources relevant to thinking about and moving people to act on behalf of justice and other virtues.  Critics like Waldron emphasize the value of welcoming religious insights concerning politics.  

It is certainly right to say that if someone believes him or herself in possession of an important truth bearing on a public question, or a relevant insight of any sort, we ought to encourage and not merely allow such ideas to be expressed.  All insights bearing on public questions ought to be expressed.  If the only justificatory grounds for an important claim of justice are religious grounds, or esoteric philosophical grounds beyond the grasp of ordinary people, then we have a conflict between the values associated with public reason and a substantive claim about justice.  Such conflicts should be put on the table, so that we can grapple with them as best we can.  If public reason introduces substantive distortions vis a vis justice, let us specify and assess them as best we can. 

Waldron worries that when “translating” religiously grounded claims into public language we will often “lose a little in the translation.”
  It would be deeply imprudent, Waldron argues, to deny ourselves the “resources and clusters of clues for modern political debate” found in the great religious traditions.  “In a number of ways,” he argues, “the Christian conceptions out of which modern liberalism originated remain richer and deeper than their secular offspring.”
  Waldron says that the prospect that we might lose the capacity to appeal to the insights of religious traditions and philosophers, including those who reject some of our deepest values and who do so on grounds that might be accounted as “esoteric,” is “frightening, terrifying even,” if we imagine it being replaced by “bland appeals to the harmless nostrums accepted without question on all sides.”
  Far better to embrace a wide-open view of democratic discourse as “the rough process of a struggle between combatants fighting under hostile banners.”
 

We will not get very far in investigating the possible epistemic costs of public reason in the absence of interesting examples.  Critics of public reason are often a bit short on interesting examples, so their concerns seem rather theoretical.  When they cite examples of political debates on which liberals would do well to heed the insights of faith-based traditions, the relevant faith-based claims often appear uncontroversial from the standpoint of liberal public philosophy.  This is certainly true of Lincoln’s opposition to slavery, and Dr. King’s contributions to the civil rights movement.  Lincoln and King were careful to supply public reasons for the positions they defended.  
Waldron discusses the example of libertarian arguments that deny that private property can be overridden for the sake of providing a social safety net for all.  Waldron suggests that Locke’s natural law arguments, and his insistence that God gave the earth to mankind for our sustenance can help us defeat the claims of libertarians such as Jan Narveson.  OK, but it would be even more interesting if we lacked adequate public grounds for rejecting libertarianism.  There are overwhelming public grounds for rejecting libertarian political theory, which helps explain why there are so few libertarian political theorists.
   

It would be more interesting if Waldron or Stout cited examples of true moral claims relevant to basic matters of justice or important public policies which can only, in their view, be properly understood and justified in terms of the resources of a particular religious tradition.  Candidates might include the right to life of the early stage human embryo or the permissibility of homosexual sexual relations (I say these seem like plausible candidates, because with respect to such matters people have strong moral intuitions that are hard to justify in public moral terms).  Kent Greenawalt thinks that public reasons “run out” on some such questions, and that it is then permissible to rely upon faith-based reasons.
 
Waldron has recently argued that torture is morally wrong in all cases, and should be legally prohibited without exception.  The difficulty of justifying absolute prohibitions on particular acts under all circumstances – irrespective of the magnitude of the evil consequences – would seem a possible candidate for a position that might only be justified on religious grounds.  In a long and eloquent article, Waldron struggles to make his case in terms of public reasons.
  He says the prohibition on legal torture – the prohibition on the intentional infliction of cruel suffering through legal means, designed to undo the dignity of the person being tortured --  is a “paradigm” in law: a basic principle so vital and constitutive of the structure the law that its rejection would threaten to unravel substantial parts of the law.
  In the case of torture, many aspects of due process designed to avoiding brutalization through punishment would be threatened.  Waldron provides an eloquent set of public arguments and reasons – deontological and consequentialist moral considerations, legal analysis, reflection on the systematic character of domestic and international law, discussion of the relevance of empirical evidence, etc.  One can only guess whether, in observing the conventions of public argument and reasoning (as Waldron does in this valuable essay), he felt as though he was fighting, as it were, with one arm tied behind his back.   
Will Not Any Ideal of Public Reason Lead to Some Exclusion of Religious Persons and Voices in Politics, and Isn’t that Always Too High a Price to Pay in a Democracy?
The ideal of public reason indicates a distinctive virtue of citizens and public officials in a religiously and philosophically diverse society, the virtue of seeking and offering reasons that should be good reasons for the whole political community: for all who will be bound by the law and not only for members of one’s own particular sect.  Rawls calls this a virtue of civility among citizens, and that seems apt.  It should go without saying that there is no question of legal enforceability: people have a right to say whatever they want, and to offer whatever religious reasons they may have whenever they choose, and to advocate laws on a purely religious basis. 
Christopher J. Eberle is one of the few critics of public reason who provides what appear to be real life examples of people violating public reason.  In 1992, citizens in Colorado debated a proposed “Amendment 2” to the state’s constitution, which would have repealed existing laws protecting homosexuals against various forms of discrimination in the workplace, in the housing market, and elsewhere.  Amendment 2 was voted on in a referendum and it passed with a small majority, it was later struck down by the United States Supreme Court in Romer v. Evans.  Eberle describes some of the various things that were said by those who organized to get Amendment 2 on the ballot, and then to secure a winning electoral margin.  Those who organized to press for Amendment 2 under the banner of the organization, Colorado for Family Values, argued that, “America has deteriorated because it has turned away from literal interpretations of the Bible, and fundamentalist church teachings must play a bigger role in government.”  According to one activist, “Jesus Christ is the king of kings and lord of lords.  That is politics, that is rule, that is authority.  So whose authority is going to rule?”  Bill McCartney, the University of Colorado football coach, who later founded “Promise-Keepers,” asserted that homosexual lifestyles are an “abomination of almighty God,” and he urged Coloradans to support Amendment 2 on that basis, according to Eberle.  Eberle asks whether it was permissible for McCartney “to support Amendment 2 for no reason other than a religious reason.”  Eberle’s “central thesis” is that:

a citizen has an obligation sincerely and conscientiously to pursue a widely convincing secular rationale for her favored coercive laws, but she doesn’t have an obligation to withhold support from a coercive law for which she lacks a widely convincing secular rationale.

It is interesting that Eberle, who faces squarely the sort of real conflict that other critics often skate around, nevertheless argues that finding public reasons ought to be of concern to all.  Indeed, he argues that a citizen ought to pursue public justifications “out of respect for his compatriots: his moral obligation to respect them imposes on him a moral obligation to pursue public justification.  And each religious citizen has a moral obligation to pursue public justification.”
  He argues that the pursuit of public justification is required in principle even when it is not required prudentially:

if citizens are confident that their compatriots are committed to the pursuit of public justification even when such pursuit is no longer instrumentally required, they can trust their fellow citizens to relate to them, not merely by employing naked force, but, so far as is feasible, by means of persuasion.  That citizens -- and a fortiori religious citizens – are morally committed to pursuing public justification for their favored coercive laws is one important way citizens can ameliorate the disharmony that naturally results from the imposition of coercive law in a pluralistic society.

Eberle allows, with the proponents of public reason, that all sectarians have an obligation to pursue public reasons, but not an obligation to withhold their support for a law if they fail to find public reasons.  He thus says he gives the advocate of public reason most of what he or she wants, save that which she most wants (restraint), while imposing on the sectarian a variety of constraints save the one that he or she will find most objectionable.


Eberle describes his position as one according to which “each citizen should feel free to support coercive laws on the basis of her religious convictions – even on the basis of her religious convictions alone” [my emphasis].  But that is not quite right, as he himself seems immediately to acknowledge, “she should do whatever she feasibly can to avoid putting herself in the condition that she enjoys only a religious rationale for a favored coercive law.”  So, by “feel free” he means something like, “may permissibly do so only after exhausting the search for public reasons.”  


I am not sure that it is right of Eberle to say that he is denying the advocate of public reason the thing that he or she most wants.  I would rather say that he is granting public reason advocates most of what they most want, indeed, perhaps all that they can rightly ask for.  Eberle seems to give great moral weight to the intrinsic importance – captured in the quote from Larmore above – of a political community in which citizens seek reasons they can share for the laws they impose on one another.  
I would want to say that citizens often do wrong when they advocate for laws or policies based on religious reasons alone, because when doing so they often seem to have failed to ask themselves relevant questions about whether there are any creditable reasons for what they are doing.  The quotations that Eberle supplies concerning Amendment 2 in Colorado seem of that sort.  Often when citizens let forth with pronouncements about homosexuality as an abomination based on apparent Old Testament proscriptions, they do not explain why they credit (and seek to have embodied in law) this apparent Old Testament proscription but not all the rest of the proscriptions and permissions that the Old Testament seems to support.  As Senator Obama puts it, “Even those who claim the Bible's inerrancy make distinctions between Scriptural edicts, sensing that some passages - the Ten Commandments, say, or a belief in Christ's divinity - are central to Christian faith, while others are more culturally specific and may be modified to accommodate modern life.” And as he says elsewhere in the same speech I have quoted, “Which passages of Scripture should guide our public policy? Should we go with Leviticus, which suggests slavery is ok and that eating shellfish is abomination? How about Deuteronomy, which suggests stoning your child if he strays from the faith? Or should we just stick to the Sermon on the Mount - a passage that is so radical that it's doubtful that our own Defense Department would survive its application? So before we get carried away, let's read our bibles. Folks haven't been reading their bibles.”

Eberle interprets public reason as issuing an edict of prior restraint on believers: they could never be justified in advocating for a law based solely on religious grounds.  In fact, I do not believe that an advocate of public reason could say that.  Rawls only (and repeatedly) says that “public reason is supported by very great values,” clearly implying that those values could be overridden by even greater values.  The possibility cannot be ruled out.  

I think we have to allow that is a theoretical and practical possibility that someone could discover a set of non-public reasons and arguments touching on some important public question that amount to an overwhelming case, in their view, for shaping the law in a certain way or for doing something in violation of the law.  God could appear to me tonight and command me to offer up a child in sacrifice, or to lead a murderous crusade against gamblers, without furnishing me with a satisfactory public explanation for why either course is a necessary thing to do.  If I am firmly convinced of the authenticity of my experience I will believe myself in possession of (non public) reason to do as I have been commanded; and I could be right.  If my vision is authentic I am likely to be provided with effective means to succeed.  In that case, so much for public reason.  Unless public proofs are furnished for the authenticity of the divine command, however, I would also have to concede that the political community acts reasonably when it brings me up on murder charges.  Public and non-public reasons could be at loggerheads.  

Likewise I might discover a theory that is too hard for most people to understand that really does justify something other than democracy even taking into account all the costs.  If relevant (but esoteric) reasons do argue for an alternative to democracy so be it.  The case for public reason – like the rest of the case for constitutional democracy -- is very weighty and (as matters stand) convincing, but defeasible.  Who knows what may yet be discovered?  An unreasonable sect might yet turn out to have the truth on its side; God might descend from the clouds and tell us so.
 
Is Public Reason Biased Against Conservative Moral Arguments?

Some suggest that the idea of public reason imposes in advance a reciprocity requirement that rules out controversial arguments as grounds for coercion, especially controversial conservative arguments.  Rawls’s contractarian morality, this argument goes, furnishes thinly “reasonable” people with a veto over limitations on their liberty.  This is because, say the critics, we are bound by public reason to respect reasonable people – to offer them reasons they could not reasonably reject – and this means that our reasons will have to be compatible with every “reasonable” (i.e., not clearly irrational or wrong) conception of the good life.  Moreover, our “public culture” – shaped as it is by liberal practices and proscriptions, and the rampant commercialization of sex – is more amenable to permissive sexual ethics than to restrictive conservative accounts.  No one can be expected to adopt a controversial way of life if that is a pre-condition of being able to grasp the force of particular arguments and reasons.  And so, David Thunder charges that “citizens… who wish to extend the definition of marriage to same-sex unions or argue for the legitimacy of legalized abortion will likely find the centrality of consent embodied in the principle of reciprocity, combined with the relative pervasiveness of the language of liberty and autonomy in the public culture of liberal democracies, will virtually guarantee the political legitimacy of their arguments.”  On the other hand, citizens with more conservative moral views are likely to find the reciprocity requirement constraining, and they will rightly “feel disadvantaged and marginalized.”

Thunder seems to think that public reason places special burdens on those positions that would constrain liberty, thus tilting the playing field toward liberal outcomes and against conservative moral arguments on abortion and homosexuality.   One mistake here is in believing that liberty as non-interference is a pre-theoretical default position.  Gerald Gaus sometimes argues this way in his account of public justification, smuggling in what seems to me an illicit libertarian presumption.
  Our basic rights and liberties themselves need to be specified in terms of public reason.  There is no prior general presumption of non-interference.  We have to see what we can work out in terms of public reasons all the way down.
  

What may worry Thunder and some others is the tendency of some political liberals to brush aside conservative arguments without serious consideration.
  Indeed, the very phrases “political liberalism” or “liberal public reason” are apt to suggest misleadingly that the commitment to public reason necessarily yields (or assumes) liberal political conclusions.  I agree with Peter de Marneffe that it is a mistake to discount the extent to which conservative arguments can also be stated in public terms.
  
An important part of conservative moral argument on sexual matters is an “error theory” that is part of their own account of public reason and its limits.  This compounds the difficulties involved in discerning when a reasonable consensus can be said to exist.  Consider the argument of my colleague, Robert P. George, who argues that “People become morally bad by yielding to vice; and they can be protected from the corrupting influence of powerfully seductive vices by laws that prohibit them… and prevent them from flourishing in the community.”  A proper task of the law is “suppressing industries and institutions that cater to moral weakness, and whose presence in the moral environment makes it difficult for people to choose uprightly.”  George emphasizes the formative importance of “a good moral ecology” shaped by law including criminal law, and the dangers that “the moral environment will seduce people into vice” if vices are allowed to flourish.  Morals legislation may benefit “a potential wrongdoer, simply by protecting him from the (further) corrupting impact of acting out” his vices, while also helping to curb the corrosive effects of vice on the public moral environment.

I understand George’s arguments to be public in form, but in substance far from fully convincing.  His “new natural law” account of sexual morality regards as valueless all sexual relations other than those which are “marital” and open to procreation.  Homosexual acts are always wrong, as is all pre-marital and extra-marital sex, and the use of contraception in marriage.
  He believes a variety of legal instruments should be used to deter illicit sexual acts, including the criminal law in some instances.  In a brief for the Family Research Council in Lawrence v. Texas, George and Gerard Bradley claimed that states could “discourage the `evils’ … of sexual acts outside of marriage by means up to and including criminal prosecution.”
  

The plausibility of the new natural law arguments, and of other conservative moral arguments, has to be assessed root and branch on the merits (first and foremost) as a basis for shaping fundamental rights and liberties and the powers of the state.  I have some sympathy with conservatives’ worries about the corrosive consequences of promiscuity, the commercialization of sex, the easy availability of pornography – especially for children.  I have argued that the state may reasonably do things to encourage stable loving relations among pairs of adults, including by giving certain benefits to marriage.  But a condition of that is making marriage fairly available to all who will benefit from it, and that includes gay men and lesbians.  

I do not believe that my judgments on these matters are the product of a life corrupted by vice (my own vices and those which are, on the new natural law account, rampant in our society), but it is possible that that is so.  All we can do with respect to such suggestions is to consider them as best we can, and also to examine any evidence we can muster on what makes for justly happy and genuinely fulfilled lives.  Our intuitions and judgments are no doubt shaped by the lives we lead, and our broader social environment.  When I think about it as best I can, it seems to me that the arguments for the general wrongness of same sex relations – including in the best of circumstances and relationships – are very weak arguments.  I further believe that as people come to realize this, we are witnessing moral progress not degeneration.  But again, all we can do is to tackle the arguments on the merits, all the arguments including worries about the corrupting effects of the culture on peoples’ moral sensibilities and intuitions.
  No general theoretical framework is going to turn hard questions into easy ones.    
Public Reason and Political Community

The position I have defended is captured by Jeffrey L. Stout as follows:

In a religiously plural society, it will often be rhetorically ineffective to argue from religious premises to political conclusions.  When citizens are deeply divided over the relevant religious questions, arguing in this way is rarely likely to increase support for one’s conclusions.  Sometimes such reasoning not only fails to win support, but also causes offence.  Reasoning from religious premises to political conclusions can imply disrespect for those who do not accept those premises.  For example, such reasoning can be calculated to convey the undemocratic message that one must accept a particular set of religious premises to participate in public debate at all.  … [T]here are moral as well as strategic reasons for self-restraint.  Fairness and respectful treatment of others are central moral concerns

As Stout continues, “Fairness and respect require an honest effort, on the part of any citizen advocating a policy, to justify it to other reasonable citizens who may be approaching the issue from different points of view. … When proposing a political policy one should do one’s best to supply reasons for it that people occupying other points of view could reasonably accept.”  This is an admirable statement of the aspirations that inform the idea of public reason.  The strange thing is that Stout elsewhere criticizes the idea of public reason, with some vehemence.
  


Stout approvingly quotes Nicholas Woltersdorff, who observes that: “It belongs to the religious convictions of a good many religious people in our society that they ought to base their decisions concerning fundamental issues of justice on their religious convictions.  They do not view as an option whether or not to do so.  It is their conviction that they ought to strive for wholeness, integrity, integration in their lives….”  If people argue for laws that can only be justified from a sectarian religious point of view – a rare occurrence even in a very religious society such as the United States – then those people should at least acknowledge that there is a problem from the standpoint of constitutional democracy, as Eberle does.  As in the case of Abraham’s near sacrifice of Isaac, or other instances of people being convinced that God commands them to do things (directly or via prophets or other intermediaries) that they cannot justify to the rest of us, it seems hard to complain if the rest of the community regards them as “unreasonable” people.  It may turn out that we are corrupted by our unrighteousness.  Irrespective, it seems hard to resist the thought (which Eberle partly concedes) that the reasons of particular faith communities are not as such reasons that should guide the political community, made up as it is of people of many faiths and some with no faith.  For the reasons Stout himself suggests in the long quotation above, the requirements of mutual respect and fairness in a religiously diverse political community support the practice of seeking out public reasons.   

Critics of public reason sometimes seem to fail to see that the political community is a distinctive form of community with its own distinctive moral properties and virtues.  Stout seems uncertain on this point: sometimes acknowledging that the political community is a morally important community, and that membership in this community entails certain specific obligations which may stand in tension with duties that are situated within religious communities.  But at other times Stout seems to deny that the political community is distinctive or morally consequential as such.  At one point he derides the liberal social contract as “poor man’s” communitarianism, and he quotes Woltersdorff: “the liberal is not willing to live with a politics of multiple communities. … He thinks we need a shared political basis.”  Bingo, at least if what this means is that we should not live with merely a politics of multiple communities. 
Of course we must live with a politics of multiple communities, but we can and should do this while also giving the political community its due.  It matters a great deal whether citizens are motivated to treat one another with proper respect, and an important part of that respect is captured by the idea and the practice of public reason.
-- end --
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