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I.  Introduction
One of the uncontested objectives of a liberal regime is the protection of its citizens from violence. Yet the liberal state has failed in this basic task with respect to women and children.
 If we take this failure seriously, we must rethink the role of the liberal state and the conception of rights optimal for making good on liberalism’s most basic aspirations. This rethinking flows from my central claim that violence against women
 cannot be prevented until the relations between men and women are transformed—which means that transformation of these social and intimate relations must be an objective of the liberal state. A conception of rights that routinely directs our attention to structures of relationships is better suited to facilitate that transformation than one, like the traditional liberal conception, aimed at the protection of boundaries.
 Yet there is no issue that more powerfully evokes the need for legally protected boundaries than violence. Thus violence against women poses a challenge not only to liberalism, but to my project of replacing boundaries with relationship as the central organizing concept for rights.
 My purpose is to take up this challenge to the relational approach in the context of the liberal state’s failure on its own terms.  I conclude that even in the realm of violence against women, a relational approach best reveals the nature of the problem and potential solutions.  This challenge also allows me to further address one of the key anxieties that I think my approach provokes:  this sort of relational analysis will lead to a vast expansion of the scope of the state.  I will show that in the case of violence against women, no such expansion follows.  And we will see why this is also likely to be the case in other areas.

I begin by outlining the genesis of this chapter: my effort to meet the most compelling challenges I think my work on relational feminism has encountered. I then turn to a section on background sources which illuminate my core claim that a relational approach is the optimal way of understanding issues of violence. The heart of my argument takes as its starting point Judith Shklar’s fascinating defense of liberalism as the “only system devoted to the project of lessening [cruelty].”
 Shklar’s powerful evocation of the horrors of the fear of cruelty serves as an indictment of societies in which women live in fear. Focusing on rape, I explore the limitations of boundary language to capture the horror of rape, then argue that the cycle of fear and domination can only be broken by transforming relations between men and women.  But Shklar's central purpose is to limit the scope of the state, which she sees as the most dangerous source of cruelty.  To take on this project of transformation seems to transcend the limits of the state that Shklar advocates. And Shklar is not alone. Most accounts of liberalism (not merely libertarian ones) would see taking on the kind of transformation I have in mind as dangerously enlarging the appropriate scope of the state with vague, open-ended and inevitably contested objectives, thus inviting both intrusion and expanded state power to which no clear limits could be drawn. I use an analogy to Robert Cover’s analysis of how violence was integral to racial subordination in the American South to show why rethinking the role of the state is essential to dismantling hierarchies that are embedded in the culture and sustained by “private” violence.
 In the end, a relational analysis reveals that in the case of sexual assault, what is at stake only appears to be an expansion of the scope of the state.  In fact, what is involved is a recognition of the way law structures relations between men and women and how that structuring can be changed to reduce violence and improve equality.   
II.
Genesis
This chapter reflects my attempt to deal with a worry that I kept pushing aside while working on my project of reconceptualizing various concepts basic to liberalism, such as autonomy and rights.
 The core of my concern is whether there is something myopically utopian about my effort to use relational feminism
 to develop new conceptions of rights, law, autonomy, and constitutionalism. These new conceptions are inspired in part by aspirations toward radically different forms of relations among people in which violence and domination do not disappear, but play a far less central role in the structure of society.


I take these aspirations to be grounded in an understanding of human beings that is realistic. Indeed, part of my purpose here is to make clear that the feminist conception of human selfhood as constituted by relationship has nothing warm, mushy, or romantic about it. Feminists above all know that the web of relationships in which we exist is not necessarily benign.
 Nevertheless, I know that I am consistently drawn to the side of feminism that explores the exciting possibilities of transformation rather than the grim realities of people’s lives. So I thought it appropriate that I confront some of these realities as a kind of test of my approach. If my reconceptualizations are actually to be useful, something other than a sort of inspirational literature, then they must be able to cope with what is most horrible as well as what is most beautiful and promising about human existence.


More specifically, I want to try to answer a set of “critics’ questions”—some from actual external critics and some from my own voices of unease. The questions that began this project arose primarily in response to my arguments that we should abandon “boundary” as the dominant metaphor in law and to my argument that we should reconceptualize rights in terms of the relationships (of power, trust, responsibility) that rights in fact structure.  (I elaborate this reconceptualization in the following chapter.) The questions fall into two groups:


1.
Given the violence to which women are subject, don’t we need more, stronger boundaries? Isn’t the appropriate strategic focus to claim the protection of boundaries, of bodily integrity in particular, that men claim? This question comes most powerfully from students who work in areas of violence against women, such as sexual harassment and sexual assault. The underlying issue is whether my approach can protect us from the truly dark and dangerous forces that manifest themselves in the daily lives of millions of women.


2.
Will not the magnitude of responsibility implicit in my approach be overwhelming, personally, psychologically, and socially? Will it not end up erasing the divisions of rights, boundaries, and limits that have made freedom and security possible? Doesn’t it invite vast intrusion at a collective level such that the scope of the state will be dangerously expanded? 

I think these problems are serious. And if they cannot be resolved, then I would have to abandon my project. Nevertheless, I think they must be posed in the context of another question: from what have the traditional forms (both conceptions and institutions) of liberal rights not been able to protect us? As I already noted, I have in mind the pervasive and systemic violence against women and the abuse of children*, which are now widely recognized as extremely common.  Of course, the problem is not that the rights to bodily integrity and security are not recognized by the liberal state. On the contrary, the problem is that despite the primacy accorded these rights in principle, they are not in practice protected for women and children. The challenge then is to understand how prevailing conceptions of rights and the scope of the liberal state have participated in this failure, and how an alternative might help.


The violence against women and children is so widespread that it cannot properly be understood simply as a matter of individual pathology or criminality or wickedness. It is a characteristic of our society and, at least in the case of violence against women, we have a general idea of how it serves to keep a structure of power in place.
* I will suggest that these evils are best dealt with through the sorts of relational reconceptions I propose. Most importantly, I claim that the very features of my approach that generate the “critics questions” are those that make it well suited for tackling these dramatic failures of our current regime of rights.

III. Relational Reflections On Violence
I want to begin with the sources I used to help me think about this daunting topic. I will start with those I refer to least in the main body of the chapter, for they in particular form a kind of background context for my approach, a way of seeing the relational nature of the violence I address. Susan Griffin’s A Chorus of Stones is subtitled “The Private Life of War.”
 It is a complex interweaving of stories and reflections ranging from the secrets of her own family and the silences and disconnection they bred, to Werner von Braun’s development of rockets, to Heinrich Himmler’s preoccupation with secrets and the sadistic childrearing practices advocated by a leading child psychologist in the Germany of Himmler’s youth. Griffin tells terrifying stories of Hiroshima and the suppression of a report on the safety of nuclear power plants, and of the very ordinary lives of those who work in a nuclear weapons plant and the everyday events that led a particular woman to participate in the suppression of the report. Griffen gives us a sense of the anguish of a brutal murderer and of a survivor of the Holocaust. We see patterns of links between individuals’ psyches, their families, and their history, writ large and small. Griffin manages to convey a vision of the connections between the large scale horrors of war and the private, often secret pain of all of us who live in this culture of domination and destruction. This vision is both compelling and illusive.


Griffin does not try to offer neat theoretical synopses of these interconnections which could serve as a framework for my discussion. Her vision serves to remind me of the scope and variety of the violence in our culture, the complexity of its sources, and the means by which it is sustained and perpetuated. Two points matter particularly for my argument here. The first is that although I focus here on conceptions of rights, I am, of course, under no illusion that liberal rights are the essential source of the problem or that simply a better conception of rights will solve it. The second point is that the particular evils I have in mind here are part of a larger pattern. Part of that pattern can crudely be described as patriarchy, in which domination, not just of women by men, is a central dynamic. Now, of course, patriarchy precedes liberal rights and exists in non-liberal regimes. Nevertheless, part of the project is to see how a particular vision of rights fits with a particular conception of the self--which is in turn connected to a long tradition of patriarchy (the demonstration of this last connection is beyond the scope of this book.)


It is important to see that we need not make exaggerated claims about the importance of rights in order to draw connections between the forms of conventional liberal rights and the violence they fail to prevent and the larger culture of which both the rights and the violence are an integral part. And this attention to interconnection need not deny that liberal rights regimes have succeeded in protecting many of their people from important forms of violence, brutality, and fear. 


Part of the purpose of keeping in mind the broader picture of the culture in which this violence is embedded is to guide the reconceptualization of rights by the broader aspirations for change (while remembering that rights alone cannot be the engine for such change).  The law will always respond to and reflect the culture, as well as having the capacity to shift relations within it.  

The violence men perpetrate against women (and, I think, against children as well) must be understood in the context of the destructive gender roles that are so central to our psyches.
 More generally, the violence and pain that are so much a part of our ostensibly safe, civilized North American world must be understood in terms of collective, systemic psychological patterns which take a unique form for each individual yet are comprehensible only in these broader terms.
 The healing required needs to take place on both the individual and the societal level. If the basic mechanisms of protection, rights, are to be reconceptualized in order to lessen the violence, to be part of a restructuring of the relations between men and women, it should be with the guidance of the most thoughtful approaches we have to the destructive patterns built into gender.


The single most illuminating author I have encountered on these subjects is Marion Woodman, a Jungian analyst who has written widely on the nature of the masculine and the feminine in both men and women.
 I want to describe two ways in which her approach informs mine.
 First, Woodman’s perspective provides a context for reflecting on violence against women which avoids presenting women as helpless victims and men as the agents of evil. Her focus is on the dynamics between men and women (and between the masculine and feminine in each) that generate the violence and destruction.
 Even in the case of rape, our concern must be with restructuring relations, not simply “stopping men”—not because it sounds less condemnatory and threatening, but because men cannot be stopped unless relations change.


Second, Woodman helps us see that a simple shift in power between men and women, taking the form of giving women an equal share of the kind of power men hold, will never solve the problem of violence and destruction endemic to North American society. The violence is too much a part of the nature of that power. Woodman tells us that “What this century has brought to light by acting it out in the most public and explicit ways is the psychological condition of the raped woman. Indeed, the raped woman has in some sense replaced the crucified Christ as the most powerful and meaningful of icons.”
 The feminine (whether in men or women) --with its different approach to power and relationship-- is itself a target of violence; and that violence pervades the culture
.  Robert Johnson, another Jungian, adds to this perspective in his exceptionally illuminating insights into the way the thrill of violence replaces something missing at the core of Western culture.
 A far broader transformation than an equalizing of conventional power (or a more equal enforcement of existing rights) is required to achieve the minimum aspirations of a liberal society:  to enable its members to live free of fear, at least sufficiently so for the purposes of liberty, and, on many accounts, for the wider purpose of well being or human flourishing.


Nel Noddings, a relational feminist theorist, offers an approach to the problem of evil that I see as another perspective on the importance of a relational approach. Her book, Women and Evil, is an attempt to describe a “morality of evil,” a “carefully thought out plan by which to manage the evil in ourselves, in others, and in whatever deities we posit.”
 Although her book is not written from a Jungian perspective, she borrows this notion of a morality of evil and draws heavily on the Jungian concepts of “shadow” and "projection."
 Her starting presumption is that there is evil in all of us, and that one of the basic problems in the dominant approaches to evil is that it treats evil as “out there,” something other than ourselves. This dangerous mistake is usually part of a projection of our own evil (individual and cultural) onto others. And it is now widely recognized that women--from Pandora to the seductive Eve to the "witches" of Europe and Salem--have been an important target of such projection. This projection is especially visible today in the need to control the dangerous sexuality of women found in all forms of religious fundamentalism.
 When we consider the special problems of violence against women, it is helpful to remember that when women carry the projection of evil, they will also bear the brunt of evil actions—and that evil will appear justifiable.


Noddings develops a phenomenology of evil from the standpoint of women’s experience. She says that “three great categories of evil” emerge: “pain, separation, and helplessness.”
 For my purposes, her identification of separation as a condition as well as a category of evil is particularly important. In the evil of separation, often the issue is the failure of compassion and what stands in the way of this ordinary and essential human response.  Part of what sustains the human capacity to inflict suffering is the move to abstraction, the transformation of a suffering person into an "other," into a category such as "Black," prisoner, or enemy. 
  It is easy to feel separate from a category, and thus to avoid feelings of compassion that might be aroused by the sufferings of a person like oneself.

I think that part of what permits people to engage in unimaginable cruelty is that they see the objects of their violence as something radically other than themselves, something other than human, or at least so inferior as to be not fully human.
 It is this otherness that allows me to comprehend the stories of the violence individual whites inflicted on individual blacks in Apartheid South Africa or the United States, not just during slavery or the heyday of the Ku Klux Klan, but on the streets and in the prison cells today. (The violence a brutalized population inflicts on itself involves, perhaps, a variant of this explanation:  perpetrators of such violence experience both themselves and their victims as dehumanized.)

I want to suggest that the conception of rights as relationship can mitigate the dangerous capacity to treat people as categories or as removed “others,” while the conventional language of rights as boundaries fosters people's inclination to project evil onto others, imagining that secure fences and sanctions can keep evil away.


Of course, what makes the experience of otherness possible is extremely complex. The prevailing conception of rights is surely just one piece of the puzzle.
 As we saw in Ch. 3 "Rights and the Fully Human Self" the very purpose of the abstraction of rights is to render them applicable to all people regardless of their multiplicity of particular differences. Yet the form this abstraction has taken, and the modes of thinking associated with it, may foster the capacity for distancing ourselves from others that encourages cruelty. I think this is particularly true of what Noddings calls “cultural evil,”
 such as poverty, racism, and war. For example, our conception of rights insulates us from the pain of the poverty around us, and permits us to let this cruelty continue
. As we pass a homeless woman on the street (whether we give her money or not), we can dispel our unease with the "knowledge" that her condition is not our fault, we have not violated her rights.  We remain comfortably unconscious that our property rights in our homes permit us to exclude her.  Our sense of rights as individual entitlements permits us to avoid thinking about the connection between her plight and the system of property rights, which is a source of privilege for us
 and misery for her. But if we  focus on the relationships that our rights structure, we will see the connection between our power to exclude and the homeless person’s plight. We might still decide to maintain that right of exclusion, but the decision would be made in full consciousness of the pattern of relationships (of power and privilege) it helps to shape. And I think we are likely to experience our responsibilities differently as we recognize that our ‘private rights’ always have social consequences.


From Noddings’s perspective, I think even this phrase “social consequences” sounds rather abstract. What matters is a relational habit of thinking, not just in rights discourse, of course, but in the range of ways she outlines in her idea of “pedagogy for the oppressor” and in Chapter 9, “Educating for a Morality of Evil.” What matters, not only at the level of policy making and formal adjudication, but in our individual encounters with specific human beings, is that our conception of rights turns our attention to the relationships of which we are a part, rather than permitting us to be blind to them.


The distancing of rights language is not, of course, the same as seeing others as less than human. But I think there is a family of capacities for not seeing the human reality of suffering before us, a group of mechanisms for cutting off compassion and responsiveness that are related. The capacity to see another person only as a category operates at an individual level to foster moral evil. It is not the same as seeing someone as subhuman, but it has a dehumanizing quality, and it shares the features of abstraction and distancing of conventional rights language. Habits of relational thinking seem an antidote to this cluster of human tendencies.


This antidote may be least effective in combating a radical sense of otherness, for just as the “others” would not be seen as rights bearers in a system of universal rights, they could be seen as outside of the network of relationships to which attention is due. But despite this possibility, I think a relational approach to rights, in the context of a broader respect for relational thinking, discourages the distancing of abstraction and thus encourages the attention to the particular human realities before us. This attention seems to me likely to erode the capacity to use categories such as race and gender to blind us to the full humanness of our fellow beings. It may indeed be the combination of a culture of rights with its claims of universal moral equality and the transformations of thinking of rights as relationship that holds out the best possibility of undermining the age-old propensity to see some as “others” not deserving of fully human treatment. (Of course this is a variant of my argument in Ch. 3, "Rights and the Fully Human Self"  that an optimal conception of rights and self requires both a purely formal commitment to inherent equality and a contextual attention to the particular.)


Now let me turn more briefly to the no less important issue of “projection.” I am persuaded by Noddings (and the Jungian approach she draws on) that one of the chief problems with the way Western culture has traditionally treated evil is to project it onto others. I see the dominant metaphor of rights as boundaries as linked to this pattern of projection. As we saw in the previous chapter, the boundaries so central to American law are the boundaries that feel desperately necessary to the separative self to keep the threatening others at bay—a task whose impossibility only fuels the desperation. The separative self, trying to escape from the frightening reality of interconnection, is on an endless and doomed search for security, a security that only seems possible in power and domination.  The anxiety of the separative self is thus a combination of the projection onto others of what seems dark, dangerous and unacceptable within oneself, and the (related) sense that the security hoped for from walling off others is in a constant state of failure.  That failure is inevitable because of the fact of human interconnection and exacerbated by the real threats domination provokes.  The conceptual structure of rights as boundaries thus both sustains  and is driven by a separative self characterized by projection.  The traditional rights that are supposed to protect people from evil are themselves shaped by the basic problem of projecting evil outward. 

Noddings argues that we should ask “what is wrong with the vast majority of us? The answer…is that we do not understand or accept our own disposition toward evil and that we lack a morality of evil.…[T]here is a continuum of susceptibility to the evil within, but no one is immune. Evil is neither entirely out-there nor entirely in-here; it is an interactive phenomenon that requires acceptance, understanding and steady control rather than great attempts to overcome it once and for all.”
 When we move away from the dominant metaphor of rights as boundaries toward a conception of rights as relationship, we will be better equipped to use rights to understand that interactive phenomenon and to exert the steady control that has always been claimed as a virtue of liberalism
.


Finally, it is important to see the compatibility between my focus on the dangers of projection and my earlier invocation of patriarchy as a source of violence. I do see a pattern of relations and thinking that one can describe with the shorthand of “patriarchy” as intricately connected both to the evils I am concerned with and to the limitations of the traditional modes of dealing with violence. But that does not mean that I make the mistake of projecting all evil onto men or even onto the abstraction “patriarchy.” As I noted earlier, the inquiry into gender must be an inquiry into the dynamic of interaction between men and women. It is only to the extent that the concept of patriarchy helps us to understand these patterns of relations and modes of thought that it is useful. Finally, I hope that my discussion of Noddings makes clear that while I think it is possible to have a culture where domination is less central and pervasive, I do not succumb to fantasies that evil can be eradicated. I subscribe to Noddings’s advocacy of understanding the nature of evil and to the need for the steady exercise of self-conscious judgment. I think that my conception of rights will foster both.

IV.
“Liberalism Of Fear” And Its Failures
A.  Shklar’s “liberalism of fear”
In the early stages of thinking about this chapter, I read George Kateb’s obituary for Judith Shklar. He referred to her defense of constitutionalism as “the system that tends to lessen cruelty because it is the only system devoted to the project of lessening it.”
 This was just the sort of claim on liberalism’s
 behalf that I thought I should take on in order to explore my concerns about violence and relational feminism, and my belief that ultimately feminism will do a better job than conventional liberalism. Cruelty is not all there is to violence, but it is a good starting place. And indeed I found Shklar’s Ordinary Vices and her essay “The Liberalism of Fear”
 extremely helpful, but not quite in the oppositional sense I had anticipated. I agree with Shklar’s view that we should “put cruelty first,” both in our ordering of vices and as a primary political concern. And I  find this a form of universalism that I accept:

The liberalism of fear in fact does not rest on a theory of moral pluralism. It does not, to be sure, offer a summum bonum toward which all political agents should strive, but it certainly does begin with a summum malum, which all of us know and would avoid if only we could. The evil is cruelty and the fear it inspires, and the very fear of fear itself. To that extent the liberalism of fear makes a universal and especially a cosmopolitan claim, as it historically has always done.

I want to begin with her extraordinary evocation of the horror of fear and cruelty and the urgency of making security against them a true priority. I can think of no better introduction to my indictment of the liberal state’s failures with regard to women and children.


While “putting cruelty first” is Shklar’s recurring theme, her real preoccupation seems to be with fear, and the way the two are linked. Let me provide a sampling of her claims: “In Montesquieu’s eyes, fear is so terrible, so physiologically and psychologically damaging, that it cannot be redeemed by consequences.

When one puts [cruelty] first one responds, as Montaigne did, to the acknowledgment that one fears nothing more than fear. The fear of fear does not require any further justification, because it is irreducible. It can be both the beginning and the end of political institutions such as rights. The first right is to be protected against this fear of cruelty. People have rights as a shield against this greatest of public vices. This is the evil, the threat to be avoided at all costs. Justice itself is only a web of legal arrangements required to keep cruelty in check.

It is really fear that is the bedrock: “It is an undifferentiated evil in which all lesser vices and faults have their origin.…Cruelty comes first, then lying and treachery. All, every single one, are the children of fear.…One can be afraid of fear because fear is the ultimately evil moral condition.”


Of course, Shklar makes no exaggerated claims that liberal societies have eradicated fear or cruelty, only that they can and will always do better than any other form of government. But even with this qualification, Shklar’s articulation of the evil of fear cries out for the response that in North America women’s lives,  virtually all women’s lives, are defined by fear as are those of many, many children. On Shklar’s own terms liberal North American society
 fails dramatically.


What I have in mind is the incidence and impact of violence against women and children, particularly rape and child abuse. In the case of rape, it is not just the shattering consequences for the staggering numbers of women raped each year, but the fear of rape that pervades and controls the lives of women, even those whose privilege otherwise provides them with great security. I will focus here on these violent forms of terror, but the picture ought to be completed by the evils of poverty—pain, separation, helplessness, and fear—which virtually all societies inflict disproportionately on women and children
.

B. Cruelty, fear, and systemic violence against women and children


Rape and child abuse are traumas. But we must now face the contradictory, and thus unassimilable, fact that these traumas are routine.  As Judith Herman explains:
In 1980, when post-traumatic stress disorder was first included in the diagnostic manual, the American Psychiatric Association described traumatic events as “outside the range of usual human experience.” Sadly, this definition has proved to be inaccurate. Rape, battery, and other forms of sexual and domestic violence are so common a part of women’s lives that they can hardly be described as outside the range of ordinary experience.…Traumatic events are extraordinary, not because they occur rarely, but rather because they overwhelm the ordinary human adaptations to life.

Judith Herman also gives us a political context for making sense of what seems unimaginable:

Only after 1980, when the efforts of combat veterans had legitimated the concept of post-traumatic stress disorder, did it become clear that the psychological syndrome seen in survivors of rape, domestic battery, and incest was essentially the same as the syndrome seen in the survivors of war. The implications of this insight are as horrifying in the present as they were a century ago: the subordinate condition of women is maintained and enforced by the hidden violence of men. There is a war between the sexes. Rape victims, battered women, and sexually abused children are its casualties.


The impact of trauma corresponds closely to both Shklar’s and Noddings’s discussions of basic evil. Trauma shatters the victims sense of safety and security in the world. Not only is the trauma itself characterized by extreme terror and utter helplessness, but the experience lives on. “Being psychologically overwhelmed, the sensation of being ‘reduced to nothing’…is such a hideous feeling that the victim seeks never to experience the sensation again.” Fear of further fear, “fear of fear itself,” can not only immobilize victims at the time of the trauma, but may come to dominate their lives.
 “The very ‘threat of annihilation’ that defined the traumatic moment may pursue the survivor long after the danger has passed. No wonder that Freud found, in the traumatic neurosis, signs of a ‘daemonic force at work.’ The terror, rage, and hatred of the traumatic moment live on in the dialectic of trauma.”


Those exposed to the primal evil of trauma have surely not been provided with the basic security from fear and cruelty that should be the first principle of Shklar’s liberal regime. But can we say that the prevalence of this trauma is such that it is a fundamental failure? Is it something other than the inability of any regime to ensure that all its members are law-abiding?


Clearly Judith Herman, quoted above, sees the fear and violence as systemic.
 So do Susan Brownmiller and Catherine MacKinnon, indeed every feminist I know of who has studied the subject. There is, of course, disagreement over the numbers. Getting accurate statistics is difficult since almost everyone agrees that most rapes are not reported and child abuse and domestic battering are even harder to document. Suppose the most conservative estimate of rape is correct: one in ten women are raped
. Given the devastation of the trauma, are we not dealing with a problem that is a fundamental challenge to the claims of the regime? And when we add to rape domestic battering and child abuse do we not have a problem that must be treated as systemic?


A debate in Canada in the 1990s over the incidence of violence against women is revealing of both the systemic nature of the violence and the problems with “proving” it. The debate was precipitated by a study based on in-depth interviews with women from the metropolitan Toronto area. The findings were that 98% had experienced some form of sexual violation.
  The Women's Safety Project reported the "Highlights of the Findings" as follows:
ABUSE OF GIRLS (16 AND UNDER)

54% had experienced some unwanted or intrusive sexual experience

24% of the cases were forced or attempted forced sexual intercourse

17% reported at least experience of incest

34% had been sexually abused by a non-relative

96% of perpetrators of child sexual abuse were men

SEXUAL ABUSE OF WOMEN (16 AND OLDER)

51% have been victims of rape or attempted rape

40% reported at least one experience of rape

31% reported at least one experience of attempted rape

81% of rapes or attempted rapes were perpetrated by men who were known to the women

PHYSICAL ASSAULT IN INTIMATE RELATIONSHIPS

27% experienced physical assault in an intimate relationship 

25% of cases involved partners threatening to kill them

50% reporting physical assault also experienced sexual assault in the same relationship

36% feared being killed by their male intimate.

Immediately a flurry of denunciations appeared in the press. In addition to challenging the methods used,
 the critics complained about an unreasonably broad definition of sexual abuse, ranging from obscene phone calls to sexual assault. While I think that it is important to distinguish between forms of abuse (as of course the report did), I think its shocking cumulative statistic is important.


I want to offer a personal example of the significance of the more minor forms of assaultive behavior.  In 1992, an envelope on the door to my Women’s Studies office was defaced with anti-feminist obscenities. I was surprised to find how upset I was. In fact, I was scared. I came to realize in a new way that such obscenities, like jokes about violence against women, and the strong norms against interrupting a class or social occasion to object to any of the routine forms of trivializing violence against women, are all part of a pervasive pattern of reminders to women that we are always at risk of violence and that the violence is tolerated, condoned, and not taken seriously. It does not take a direct threat to keep the fear alive. My sense of vulnerability as a woman and as a publicly identified feminist, and my urge for male protection reminded me of the social control fear achieves, in a way far more compelling than my long-standing theoretical views on the subject.


The wide range of sexual violations to which women are subject are of a piece. They serve to remind us of our subordinate status and that this status is maintained by violence and fear. The sense that violence against women somehow doesn't really matter (its shocking prevalence is tolerated and even joked about) sustains the idea that women are not equally worthy of protection, not really equal members of society.  Similarly, the sense that a woman needs a man for protection (and for a status worthy of protection) adds to the power violence has to maintain women's subordination.  Of course, the threat of violence also directly constrains women's freedom--in ways contrary to the picture of the autonomous person full citizens are supposed to be.  Women limit their activities in an effort to reduce the likelihood of assault, knowing that it is not possible actually to be safe.
 Indeed, women routinely organize their lives around this effort, whether this takes the form of not walking alone at night, avoiding certain locations or never putting one's drink down at a bar for fear of its being drugged.  In many circumstances --such as living in affluent neighborhoods and being able to afford cabs--women become so efficient at organizing their lives around the background fear that it indeed recedes into the background.  Nevertheless, the fear is organizing their lives, and it can be propelled into the foreground in a moment, from the stranger on a deserted subways platform, to a suspect touch in a crowded room, or sexualized attention from a man in a position of power.  The fear can be managed, but it is there.
The intensity and the level of awareness of the fear varies enormously across different women, depending on where they live, whether they live alone, their temperament, whether they have additional vulnerabilities such as disability or being the kind of woman others (including police) think are less deserving of protection, such as prostitutes, alcoholics, or women of color or aboriginal women.  And the nature of the fear varies across different times and stages of a woman's life.  But virtually no woman lives free of fear of male assault, whether from strangers, acquaintances, "dates," family members (especially for girls), or intimate partners. 
 The practical questions are about the degrees of constraint and the modes of defense for coping with the unavoidable reality of fear.


Let us say that you are persuaded that fear pervades women's lives and even that that fear is an essential part of what keeps women in a subordinate position. There is still the question of whether this is the sort of fear Shklar had in mind, and whether its impact and pervasiveness amounts to the indictment I claim. When Shklar describes cruelty and fear as the summum malum of liberalism, she goes on to ask “what is meant by cruelty here?”: “It is the deliberate infliction of physical, and secondarily emotional, pain upon a weaker person or group by stronger ones in order to achieve some end, tangible or intangible, of the latter.” I think there is no question that rape qualifies. And the fact that it is perpetrated regularly (a rape is reported every six minutes in the United States) by members of the group that holds most positions of public power against a less powerful group makes it compelling evidence of something seriously wrong
.


But the question is still whether this failure goes to the heart of the object of Shklar’s liberalism. (I will turn later to the question of whether the failure is of the sort that a more thorough application of liberal principles can cure.) She goes on to say that “public cruelty is not an occasional personal inclination. It is made possible by differences in public power.” Bracketing for a moment the issue of publicness, this description still fits rape. But is rape public cruelty? “[Public cruelty] is almost always built into the system of coercion upon which all governments have to rely to fulfill their essential functions.” This is not the minimum fear and coercion inherent in any system of law. “The fear [that 'liberalism of fear'] wants to prevent is that which is created by arbitrary, unexpected, unnecessary, and unlicensed acts of force and by habitual and pervasive acts of cruelty and torture performed by military, paramilitary, and police agents in any regime.…Systematic fear is the condition that makes freedom impossible and it is aroused by the expectation of institutionalized cruelty as by nothing else.”


We now have a manifest divergence from the practice of rape. Although public officials do use their power to rape, the systematic fear that pervades the lives of North American women is fear of rape by private citizens, not public officials.
 But it is this very divergence that points to a limitation in Shklar’s vision (a limitation I take to be characteristic of many defenders of traditional liberalism) of what it would take to implement the basic principle of protecting people from fear and cruelty. Exploring this limitation will also take us a step toward the broad question of whether the sorts of issues with which I am concerned are beyond the proper scope of law. To address this issue of public versus private violence, I want to draw an analogy to a brilliant argument by Robert Cover about the expansion of the judicial role that was entailed in overturning the Apartheid [his term]of the American South.

C. The problem of “private” but systemic violence


Cover argues that blacks were not able to use competitive democratic politics to protect themselves, as other minorities had done, “because of white terror and the failure of the will to control it”

Whether in a one, two or three-party system, the probable losers, who perceived an alliance with Blacks as the road to victory and power, confronted a powerful temptation to cheat on the White bargain. Precisely because that tension was present, racist domination required that the politics of the region be violent and extreme. In a more civilized context the bargain would not have been kept, as it has not been since 1965. Thus terror has always been part of Southern regional politics.


What matters for the analogy with women is not the particulars of the structure of politics, but the ways in which terror, largely privately perpetrated, was an essential part of a social and political system in which one group was kept subordinate.
 The “close fit between private terror, public discrimination, and political exclusion” distinguishes the treatment of blacks from other minorities. But it has a powerful resonance with the complex mechanisms by which women (a majority, who have had the vote for some time) are kept in their place. Again, it is not the specifics that matter, but the broader issue of the “resonance of society and politics” that “accounted in part for the peculiar intransigence of the state action problem.” Cover charts the process by which the Supreme Court came to see that it could not dismantle Apartheid while respecting the traditional boundaries of judicial intervention, defined by state action.
 In 1935, the Court was still refusing “to pierce the state-action barrier that was the formal embodiment of a distinction between state and society—a distinction that was meaningless when custom and terror could be expected to enforce what the state could not.”


If we are to stop the violence against women we will have to think differently about the task of law and the state. The violence-based subordination of women is so deeply embedded in the fabric of our society, that it cannot be captured by the conventional picture of what the liberal state is to protect us from. Like the violence of the South, it is neither simply individual criminal violence nor state-perpetrated.


Let me offer you one more analogy from Cover, to bear in mind when thinking about Shklar’s description of the “unlicensed acts of force” and official acts of “cruelty and torture” at which the liberalism of fear is aimed. In 1944, Gunnar Myrdal asked whether the South was fascist. He answered no.

‘The South entirely lacks the centralized organization of a fascist state.…The Democratic party is the very opposite of a state party in a modern fascist sense. It has no conscious political ideology, no tight regional or state organization and no centralized and efficient bureaucracy.’


This, then, is the paradox suggested to me by these Myrdal observations. Southern Apartheid was in large part a creation of fragmented, weak administration, of local autonomy and politics.

An intricate system of oppression, sustained by terror, sanctioned by officials (although often not technically by the law), did not require either conscious ideology or state organization. The same is true for the complexities of women’s subordination and the role of terror in sustaining it. And as was the case with Southern Apartheid, it cannot be overcome without crossing conventional boundaries—and risking genuine values. In the case of the South, the question was whether “the real political values inherent in local autonomy [could] survive the penetration of national norms in the interest of destroying Apartheid?”
 In the case of violence against women, individual liberty (primarily for men) and the traditional privacy of the home and of sexual relations are potentially threatened by the transformation of patterns of violence. The value of privacy provides both the opportunity for violence and the justification for noninterference, just as the local autonomy of the South did.

The role of privacy is particularly clear with respect to the widespread violence against women by their male intimate partners.
  But something similar is at work in the resistance to changing the patterns that give rise to acquaintance rape and to the long continuum of male imposition of unwanted sexual talk and touch, emotional coercion, and physical force to gain access to sex.  Trying to change or regulate sexual encounters is seen as inappropriate intrusion into a private domain of intimacy--despite the fact that what often characterizes the encounters in question is not intimacy, but coercion.

The problem of violence against women cannot be solved in terms of the conventional boundaries of state and society. This violence, like the Apartheid of the South, cannot be seen as “isolated instances of impropriety or as transitory hysteria. Against hysterical politics it is necessary to offer protection, make amends, award compensation, but not to remake the political structure.” In responding to the demands to dismantle Apartheid, the Court in effect rewrote the Constitution by transforming the scope of judicial review so that it could respond to the "private" perpetration of discrimination.


Similarly, the fear and violence to which women are subjected must be overcome if the aspirations of the liberalism of fear are to be honored—even if in doing so we must challenge the very purpose of articulating those aspirations, the maintenance of the boundaries to the liberal state.

D. Rape and boundaries


To reflect further on the inadequacy of boundary language and the advantages of understanding rights in relational terms for dealing with violence against women let me return to one of the “critics’ questions”: isn’t rape quintessentially about boundary violation and don’t women desperately need better protection for the boundaries of their persons? Isn’t this of all places where we need to claim the same kind of boundary protection men get?


Let me begin with the question whether the metaphor of boundary violation captures the essence of the horror of rape. Let us start with Judith Herman’s description of trauma:

Traumatic events violate the autonomy of the person at the level of basic bodily integrity. The body is invaded, injured, defiled. Control over bodily functions is often lost; in the folklore of combat and rape, this loss of control is often recounted as the most humiliating aspect of the trauma. Furthermore, at the moment of trauma, almost by definition, the individual’s point of view counts for nothing. In rape, for example, the purpose of the attack is precisely to demonstrate contempt for the victim’s autonomy and dignity.

Moreover, “helplessness constitutes the essential insult of trauma.”
 (Remember Noddings' lists helplessness as one of the basic forms and conditions of evil.) In rape, as in all trauma, the victim’s sense of self is shattered.


As I noted in the previous chapter, where boundary is a basic metaphor for the integrity of the self, it is not surprising that rape is described as a violation of boundaries. The self, after all, has been deliberately violated. However much the physical invasion, the violent claim of contact whose nature is intimate, is part of the horror, I think the language of boundary crossing misdirects our attention. It is worth remembering that rape laws used to require penetration for the assault to count as rape. But in the lobbying for reform it was widely argued that this was a standard from a male perspective that did not correspond to the women’s experience of the horror.


What Herman emphasizes is the radical disconnection entailed in trauma and the need for reconnection for recovery. Traumatic events “shatter the construction of the self that is formed and sustained in relation to others.” They “destroy the belief that one can be oneself in relation to others.”
 “The restoration of a positive view of the self [after rape] includes…a renewed sense of autonomy within connection.” Part of the horror of rape in our society is that the reconnection is often so difficult. In most instances of rape, the offender is known to the victim. “To escape the rapist, the victim may have to withdraw from some part of her social world” and her “feelings of fear, distrust, and isolation may be compounded by the incomprehension or frank hostility of those to whom she turns for help.”
 Part of the reconnection is “the restitution of a sense of a meaningful world.” But for this it is essential that the victim be able to share her story with others. This is often particularly hard for victims of rape—and not just in the notorious situations of trials.

Returning veterans may be frustrated by their families’ naive and unrealistic views of combat, but at least they enjoy the recognition that they have been to war. Rape victims, by and large, do not. Many acts that women experience as terrorizing violations may not be regarded as such, even by those closest to them. Survivors are thus placed in the situation where they must choose between expressing their own point of view and remaining in connection with others.

But both the expression and the connection are essential to their recovery
.


If this understanding of rape as a shattering of self-in-connection reinforces my objection to boundary language, what is the alternative to relying on boundaries? There are several different, interconnected, levels to this question. I want to start with brief reflections on what it would take to stop rape, mention the kind of language that should  replace boundary, and indicate the sort of shifts in the law that would move in the right direction. In the process, we will get some sense of the contributions of a shift to thinking of rights in relational terms. And we will see why adequate protection for women cannot be achieved simply by enforcing for them the same rights as men—as if such enforcement would have no serious consequences for the rights and privileges of men.


Let me begin with the issue of fear.
 To achieve freedom from fear for all, we would have to end men’s domination of women.
 And to end the domination, we must eliminate the fear that keeps it in place. This apparent circularity means that we must work on both at the same time. Beginning to lessen the fear will shift the relations of power; and no mechanism for trying to lessen the fear that does not shift the power will work.


In terms of stopping rape in particular, it is necessary to end not only the domination of women by men, but the primacy of domination in general, the role of violence in our culture, and its association with masculinity. Catherine MacKinnon makes compelling arguments that dominance itself is eroticized in our culture
. Thus, we are not only talking about achieving equality between men and women, but transforming their experience of sexuality, their understanding of what it means to be a man or a woman. Now I am not, of course, saying that law or a reconception of rights can achieve all this. But we must not back off too quickly, assuming that the project must be beyond the scope of law and intrinsically dangerous for any state to embark on. As I have tried to argue, to abandon the project would be to abandon the basic aspirations of liberalism—even if the project requires a rethinking of the scope of the liberal state.

Since what is required to end violence against women is, ultimately,  a transformation of the relations between men and women, we need language that directs our attention to these relations, and laws that shift them. Few of the basic protections adult women need can be captured adequately by simple prohibitions. Most of the words and touching that can be threatening, frightening, demeaning, and assaultive in one context can be welcome in another. That is the inherent problem in rape as well as sexual harassment.
The essence of rape is coercive, unwanted intercourse or attempted intercourse.  What makes it rape is not penetration of body parts, or (in even more old fashioned terms) a breaking of the hymen, or other physical boundary violation.  It is not even the presence of (additional) violence.  What makes rape so radically violent is that it is coerced intimate contact.  Many rape victims fell at angry at common distinctions between "violent" and "non-violent" rapes
.  Rape is intrinsically violent , and it may or may not be accompanied by other forms of assault.  Again, it used to be common in North America that a woman who accused a man of rape had to show violent physical resistance on her part; it wasn't really rape if she had not physically tried to fight him off.  (This was the case even at the time that police were advising women that the safest thing to do was not to resist.  A new twist on this is women, fearing life threatening HIV infection, bargaining with a rapist to use a condom in exchange for her non-resistance--and this bargaining being used to cast doubt on the absence of consent
.)  To make further clear that it is not (additional) physical violence as such that constitutes rape, some women enjoy engaging in sex with physical violence.  This violent, consensual sex is not rape.  In sum, rape is not essentially about physical boundary crossing; it is about relations of coercion leading to unwanted sex.

I think a better language than simple prohibition or "respect for boundaries" is that men have an obligation to make a respectful effort to determine whether and what kind of touch (or contact) is desired
. In addition, they need to maintain a continued alertness to this desire rather than treat the relation as an on/off one in which once permission (which actually implies acquiescence  rather than desire) is acquired, no further attention to desire is necessary.

V. An Example Of Transformation Through Law: The Canadian Law Of Sexual Assault


Now lest anyone think such an approach is hopelessly inappropriate to law, let me briefly discuss the changes to Canada’s law of sexual assault, introduced in  1992.    The preamble to the act introducing these changes stated that “the Parliament of Canada is gravely concerned about the incidence of sexual violence and abuse in Canadian society, in particular, the prevalence of sexual assault against women and children.” Parliament “recognizes the unique character of the offence of sexual assault and how sexual assault and, more particularly, the fear of sexual assault affects the lives of the people of Canada.”
 Finally, the preamble declared Parliament’s wish “to encourage the reporting of incidents of sexual violence or abuse and to provide for the prosecution of offenders within a framework of laws that are consistent with the principles of fundamental justice and that are fair to complainants as well as to accused persons.” This preamble is in part an attempt to anticipate constitutional challenges to these changes to the Criminal Code as a violation of the rights of the accused. But it is also broadly important in its assertion that standards of fairness must be applied to the complainant as well the accused, and that a good law must be one that encourages reporting. (Compare Herman’s indictment of American law: “The legal system is designed to protect men from the superior power of the state [as Shklar says it should be] but not to protect women or children from the superior power of men. It therefore provides strong guarantees for the rights of the accused but essentially no guarantees for the rights of the victim.)


In terms of the substantive content of these changes , the redefinition of the meaning of consent has great potential for changing long standing patterns of power and (ir)responsibility. Women routinely have found themselves in the position of willingly engaging in socializing and even sexual contact, and then been told that if the man then forces her to have intercourse that either “she asked for it” or that it is plausible that he believed she consented.  Section 273.2 addresses this problem directly: no consent is obtained where “the complainant, having consented to engage in sexual activity, expresses, by words or conduct, a lack of agreement to continue to engage in the activity.”
 Of course, even this leaves open the question of the man’s responsibility to pay attention to what the woman is communicating. The central role of intent, of mens rea in the criminal law, has long been used to insist that the only option in the law of sexual assault is a subjective standard of intent. The argument goes that the man’s perspective, his understanding (or lack of it) of the situation has to be privileged over the woman’s experience of violent harm, because the requirement of subjective intent has been at the heart of the common law tradition of criminal law. To hold someone criminally accountable for an act he did not “intend” would violate his basic rights.


The problem long recognized by feminists is that, as I noted above, this approach must give priority to the man’s perspective over the woman’s. (Remember Herman’s statement that “at the moment of trauma, almost by definition, the individual’s point of view counts for nothing.”
 It is no wonder that many women experience a rape trial as a second rape.) The problem is particularly acute since in sexual assault men and women often experience the encounter completely differently, even if they agree on a “factual” description of what took place. The law is then faced with an exceptionally difficult situation. Even if everyone is telling the truth, judges will routinely be faced with wildly different accounts of what happened
. 
The way consent is defined will inevitably shape whose story the law validates, and thus whom the law protects. There does not seem to be a “neutral” solution to the problem. Clinging to the common law tradition of intent is obviously one-sided in its impact, and one-sided with respect to one of the most horrific forms of violence against women. When one adds to that the recognition that the prevalence of violence against women--and the fear of violence--maintains their subordination in society, thus preventing the possibility of genuine equality, acquiescence in the consequences of the traditional meaning of mens rea seems unconscionable.


The alternative has always seemed to me to hold men to a standard of reasonable care in determining whether a woman has consented to intercourse. This could work toward equalizing power relations between men and women, instead of entrenching the patterns of inequality (sustained by violence) as the privileging of the man’s perspective does. The Canadian law of sexual assault is an important step in this direction.  

The Criminal Code stipulates that “It is not a defense…that the accused believed that the complainant consented to the activity that forms the subject-matter of the charge, where (a) the accused’s belief arose from the accused’s (i) self-induced intoxication, or (ii) reckless or wilful blindness; or (b) the accused did not take reasonable steps, in the circumstances known to the accused at the time, to ascertain that the complainant was consenting.”
 . This standard of reasonableness holds out the possibility that the law will impose a new kind of responsibility on men to make some effort to find out if a woman consents to sex. Unexamined stereotypes of “no means yes” will presumably no longer provide a defence, even if the accused had managed to so insulate himself from public education on the subject that he actually believed it, in general and in a particular case
. With sympathetic interpretation, the net effect will be to significantly change the degree of impunity with which men inflict violence against women—which in turn would shift the overall relations of power between men and women.


Once we are confronted by the inevitability of the legal system's favoring one perspective over another, and thus of providing better protection for one of the parties than the other, then an analysis in terms of how the law affects the relations of power gives us a reasoned means for deciding what to do. Assuming a recognition of the systemic subordination of women
 and a commitment to equality, it is clear that a commitment to the traditional meaning of mens rea in this context is a commitment to inequality. The relational analysis leads us here, as always, out of sterile quandaries about neutrality or the intricacies of conventional legal categories. And, of course, to do so is by no means to simply disregard the rights of the accused. It is to recognize the consequences of those rights as they have been traditionally understood, and to see the incompatibility of those consequences with equality.

The amendments to the Criminal Code discussed above brought forth a flurry of attacks.  The central charge, that they abandoned the neutrality that is essential to the rule of law, is typical of opposition to new laws designed to promote equality.  In the case of the change to the Canadian law of sexual assault, the argument was that to require compliance with an objective standard of reasonableness—rather than relying on the traditional requirement of subjective intent—was to single out sexual assault as an exception to the norms of the common law.  Mens rea (subjective intent) had always been a component of a common law crime, and remained a component of virtually all crimes (with the exception of some absolute liability offences
).  The argument went that to treat sexual assault as an exception in this way violates the principles of neutrality:  one group, female alleged victims of sexual assault, gain a benefit and another group, men who are accused, suffer a detriment, because it is now easier to prove (or convict for) certain kinds of crimes normally committed by men against women.  Since the law should be neutral with respect to all parties, this looks like bias, like building in advantages to one group over another.  

What is typical of this argument about neutrality is its reliance on a kind of grammatical logic, with no attention to context, to the relational meaning and consequences of the law.
  The grammatical logic is that if mens rea is a requirement for criminal law and an exception is made (with a differential impact between groups), there is a prima facia case that neutrality has been violated.  I call this grammatical logic because it looks only to a superficial parallel in the structure of the law:  if mens rea is required in one form of law, neutrality must require its presence in all instances of that form.  The terms of criminal law must be the same.  

Sometimes the argument has a next step that engages context and impact in a simplistic way.  This step is necessary to distinguish the offending changes to the law of sexual assault from other laws that do not require mens rea, such as drunk driving and narcotics laws.  Here the argument is that those laws do not target a particular group, whereas the law of sexual assault can be seen to have a differential effect on men and women (since overwhelmingly the accused are men and the victims are women).  This engagement with context and impact is simplistic because it does not inquire into the differential impact of the previous law—the way it insulated men from responsibility for violence and thus sustained patterns of inequality of power and respect between men and women.  

A relational approach always directs attention to context and consequences.  In asking how a law structures relationships, it directs attention to the difference context makes, to how the law affects different people in different circumstances.  As a result, it shows that laws are rarely neutral in the sense of having the same significance and impact on everyone regardless of circumstance.  For example, a law of contract that takes caveat emptor or buyer beware as its norm has a different impact on buyer and seller and while some people are both, many are not.  It also has a differential impact on well educated or informed buyers than on those without the resources to acquire the necessary information.  When the law shifts to protect people who have relied on what the seller says, the power relations between consumers and sellers are shifted.  The rule of law cannot actually require neutrality of impact between groups because it would so regularly be breached. (In R.D.S. Justice McLaughlin [now Chief Justice of the Supreme Court of Canada] acknowledged that while impartiality remains a valid goal for the legal system, neutrality in its literal sense does not exist.
)  

The relational approach both helps identify what the differential impact is and offers a framework of analysis for bringing the law into greater conformity to one of core values, equality.
 Looking closely at how the law structures relations of power, trust, responsibility, and privilege makes it easier to see how the law might change to shift those relations in the direction of equality.  To do so is to recognize that the law will not be neutral, in the sense of undifferentiated in its impact on different groups.   But a law promoting such a shift will be truer to the values of equality and the rule of law than one that has the superficial "grammatical" parity of the same legal terms for all groups, but with differential consequences that sustain inequality. 

Finally, it is worth noting an ironic shift in the affect usually invoked when “subjectivity” is associated with feminism. I have repeatedly heard the argument that the law requires objectivity, and thus the subjectivity inherent in many of the feminist reconceptions of reasoning, of fairness, of adjudication is unsuitable for a legal system as we know it. But when we turn to the criminal law, where a subjective standard has long been the norm, suggesting an “objective” standard of reasonableness is equated with the collapse of civil liberties.


However unreasonable this conclusion, it does point to the reality that men’s rights were changed. (As is often the case) it did not turn out to be possible to protect women simply by enforcing traditional rights for them as well as men. For the law to protect the security and equality of women, new responsibilities had to be imposed and old entitlements abandoned.
VI. Child Abuse

Although I cannot properly address the issue of child abuse in this chapter, I do want to note the connections between that issue and the violence against women that I have been discussing.  The connections highlight shared problems and the advantages of the relational approach in resolving them.  These advantages, in turn, will lead us back to Shklar's concern with the scope of the state and my earlier claim that transforming the relations between men and women must be a legitimate objective because it is necessary to prevent violence against women.
 The North American public is just recently coming to recognize the prevalence and long-term consequences of child abuse (although the history of our not-knowing is itself fascinating).
 I see it (as does Judith Herman) as related to the overall pattern of sexual domination and the eroticization of dominance that MacKinnon describes
. If this is so, then preventing child abuse involves the same sort of scope of change. I think the issue of the protection of children also makes clear the problematic nature of relying on traditional conceptions of rights. Some have argued that what we need is more rights for children, and better enforcement of those they already have. But I think that the conventional nature of rights as boundaries cannot (at least in many cases) be the best path for transforming the relations that bring about and result from child abuse.

As with rape of adult women, simply trying to prevent illegal behavior (trying to police the boundaries of rights) will not work; the structure of relations that so systematically produces the widespread behavior must be changed.  In the case of rape, a serious effort at enforcement (or as serious as the culture is capable of) has been underway for at least thirty years. But overall there has been no decline in the incidence of rape in North America.
  Of course, in the case of child abuse, as in the case of rape and wife-assault, I am all for interim efforts at prevention in the sense of educating people about their rights and trying to enforce those rights.  My point is that I don’t think trying to do a better job of using rights as a barrier for protection—a better job of policing the boundaries of the vulnerable—will actually be able to stop the violence.  


I should also note that a relational approach would not exclusively focus on the difficult problem of what motivates individuals to commit sexual, emotional and physical abuse of children.  It would also try to identify the kinds of practices that facilitate and hide child abuse, and the kinds of laws that support those practices.
  


Again, my point is that we cannot say that transforming the relations that foster and hide child abuse is beyond the scope of the law, if it is necessary for the basic security promised by the liberal state.


Finally, the issue of child abuse points to our society’s astonishing indifference to the well-being of children. When we add the pain of poverty to the shocking incidence of child abuse, we have to recognize that we permit fear, cruelty, and violence to dominate the lives of a huge percentage of our children. This toleration of evil is a puzzle to me, for children are hardly “others” in conventional ways. I think the inexplicable turns out to be accounted for, at least in part, by the unimaginable. It is inexplicable how we (here meaning those with relative power and privilege) can fail to act, to find ways of acting effectively to mitigate the pain, poverty, and abuse of children. Yet to face it, to let in the full scope of the horror, threatens to take over our lives. The degree of change entailed seems unimaginable. So we manage not to see the pain, although we know it to be there. How could we continue as we do if we did not protect ourselves by willful blindness, by a kind of radical dissociation from the pain around us?

VII. Law and the Scope of the State


This now brings me back to a question I raised at the outset. If our notion of rights as boundaries helps provide this blindness and dissociation, will not abandoning this metaphor and embracing a conception of rights as relationship overwhelm us with responsibility? As I noted in the previous chapter, it will increase our responsibility, but it need not be as overwhelming as it appears. I think part of the problem is that in our attachment to the apparently secure limits of rights, including the security of limited responsibility, we have had little training in compassion. We know little about how to face the reality of suffering, how to hold it in our minds and not turn away from it, without having it overwhelm us,
 and how to make reasonable decisions about our responsibility in light of this knowledge.


I think habits of relational thinking, in the realm of rights as in others, would foster both compassion and intelligent responsibility.. Seeing ourselves in relation to others would not generate inflated and overwhelming ideas about the scope of our responsibility to cure all evils. It could be the basis for a more reasonable judgment about the limits of our power as individuals as well as the desirable forms of power we exercise collectively.

Perhaps the most important point, however, is that the fear that relational responsibility will lead to the unconstrained power of the state rests on a misunderstanding about the role of law.  In many, perhaps most, cases the relational approach leads not to an expansion of the scope of the state, but simply to a change in the way existing state power is exercised.  In the case of the change to the Canadian law of sexual assault, the old law shaped relations of power and responsibility between men and women by insulating men from legal accountability for violence.  The new law created legal responsibility to ascertain consent.  The scope or ambit of the law in terms of the kinds of actions it governed, the kinds of relationships it shaped did not change.  But its effect did.


When the law (together with social norms) has for a long time provided an impunity for harms done by members of one group to another, and then changes in the law remove that impunity, it often seems as though the scope of the state has increased.  This is especially so when the social norms that backed the impunity have not fully changed. In the case of the sexual assault law, irresponsible behaviour that caused violent and traumatic harm had been legally excused:  if a man got so drunk that he couldn’t tell whether a woman consented, he also couldn’t form the intention to rape that was a necessary component of the crime.  It became the woman’s responsibility to stay out of harm’s way, even if (especially if) the drinking took place in her own home.  As I noted earlier, if a woman consensually engaged in sexual activity and then did not want to have intercourse, a man could take her “no” for a “yes” and argue that “she must have wanted it” if she had agreed to the initial sexual activity.  In this latter case, especially, I think there is no clear consensus on social norms that “no means no” and that a woman’s consent to some sexual activity is not an open-ended invitation to whatever the man wants.


One could see the disjuncture with social norms particularly clearly in the outrage expressed over the provisions with respect to drunkenness.  Critics pointed to the alleged inconsistency between holding a man responsible for sexual assault despite being too drunk to form the traditional “intent” and the new law’s provision that having intercourse with a woman too drunk to consent cannot be considered consensual. (Again, this is a claim of a failure of neutrality.) Similarly, I think there is no clear social consensus on the imposition of responsibility for men to take “reasonable steps” to ascertain consent.  One can get a sense of social attitudes towards such responsibility in the context of university “codes of conduct” and residence training about sexual responsibility. For example, in the 1980s (?) Oberlin College imposed a code of conduct that tried to capture the idea that a woman can withdraw her consent at any time during sexual activity.
   It was met with a series of lampoons across the country, suggesting, for example, that men needed written consent for the next kiss, the next touch.    


The emphasis in the objections both to the changes to the law and the code of conduct was on the unreasonable demands made on men (by the state or the university).  But, in fact, these changes require new forms of responsibility for both men and women.  Men have the obvious responsibility to ascertain consent. (Obvious, that is, in the law or rules.  My point, of course, is that prior to these legal and institutional interventions, what should have been obvious was not.) But women also now bear the responsibility for acknowledging and communicating their sexual desires; if no means no, then women will have to say yes, and even articulate what they want.  The deep social myth that sex is something that men want and women provide is (partially) challenged under these rules.
 Both men and women have to take up new responsibilities as they learn to relate to each other with the kind of mutual respect befitting equals.  


The new rules require a new way of understanding what it means to be a man or a woman in relation to sexuality.  Transformation of gender roles is a deep kind of transformation that is almost certain to be difficult, complex, and probably slower than equality advocates would wish.  Some years ago, a law student who ran orientation sessions for first year dorm residents at the University of Toronto reported that during sessions on sexual harassment and consensual sex, the male students expressed anxiety about how they could tell what was permissible, a sense that the ground rules were shifting beneath them. The women seemed less conscious of, or less vocal about, the new responsibilities they were facing as part of their greater security and equality.  


It is not surprising that in the face of shifting roles and responsibilities in something as emotionally loaded as sex, men feel resentment toward an unwanted intrusion into a private domain.  This sense of intrusion can then take the form of complaints about the university or the state as “Big Brother,” or the more formal objection to the increased role of the state.  But my point here is that the Canadian amendments to the Criminal Code do not involve the state stepping in where it was previously absent.  The law participated in constructing the responsibilities and expectations of men and women with respect to their sexual relations.  To repeat, it did so in ways that provided men with impunity for sexual assault—and when long standing impunity is removed, it looks like the state is stepping in.  But it was the law that gave force to that impunity.  (Of course, the impunity is itself a non-neutral exception to the legal and social norms against assault.)  And when it (finally) becomes clear that the impunity is inconsistent with equality, the law must change to impose the kind of mutual responsibility consistent with “equal concern and respect,” to quote a leading liberal theorist.
   There is not more law, there is different law.

When, however, the law faces resistance rather than reinforcement from social norms, its presence may be more obvious, more keenly felt.  It is also true that the enforcement of the old social norms of sexuality was done more by private violence (for which there was legal impunity from the state), while the newer, not fully accepted norms are enforced more directly by the state.  We can see, then, how the false belief might arise that the scope of the state has increased.  

The comparison with Cover’s argument is again interesting.  In the American South, the private violence that sustained Apartheid was left uncontrolled by the state, but it was not officially sanctioned by the law.  Lynching was never legal, even though segregation was.  But neither was lynching ordinarily prosecuted.  In the case of violence against women, the immunity for irresponsible violence (whether through drunkenness or failure to ascertain consent) came directly from the law.  What would now constitute rape—and would have been experienced by the woman as rape—was legally sanctioned behavior.  

In the United States, the judicial enforcement of racial equality ultimately challenged the “private” discrimination and private violence.  (The challenge to private violence continues to this day, as prosecutions for decades old racially motivated crimes still go forward.
)  Similarly, in the case of sexual assault, the change in the law reverses the impunity and authorizes the state to protect women from “private” violence.
  In both cases when the state’s collusion with private violence is removed (or at least shifted), there is a shift in power between the relevant groups that moves toward equality.  The change in the law allows Blacks in the American South and women in Canada not to make it their primary responsibility to stay out of harm's way by controlling their own behaviour—whether by stepping aside when white people walk down the street or trying to be on guard against the predatory behavior of men they socialize with.  

(The ongoing incursions on women’s freedom and equality—their need to stay indoors or be accompanied after dark—is not affected by the change in the law since those protective behaviours are designed to avoid stranger rape, not the “acquaintance rape” targeted in the amendments to the Criminal Code.  Ironically, it is the men providing the needed accompaniment who are actually most likely to be the threat.)

Of course, the change in the law cannot single-handedly change deeply entrenched social relations.  New forms of predation—like spiking women’s drinks with knock out drugs—continue to generate advice to women about how to be on guard. But at least there is no ambiguity about the legality of this behaviour or of the non-consensual sex following it.

In sum then, the change in the law has the potential to change important dimensions of the relations between men and women—even if it cannot wipe out all fears and threats of violence.  It creates new relations of responsibility between men and women.  It commands that men offer women a respectful attention to their wishes about sexual contact, and it requires women to be more forthright about their sexual desires.  It is no longer women’s primary responsibility to stay out of harms way—by constraining her dress or her ability to invite a man to her home, or avoiding sexual activity out of fear that it will be interpreted as a blank check for men’s desires. Women can enjoy a greater freedom to act (closer to men’s scope of freedom), and can command greater respect for the autonomy of their choices.  The change in the law moved the relation between men and women closer to mutually respectful equality.  This transformation takes place not by expanding the scope of the state, but by changing the way the previous law of sexual assault had worked against the equal protection of women.

Finally, I should note that the relation between law and social change is, of course, not unidirectional.  I have been focusing on the potential for the change in law to change the way law structures social relations.  But this change in the law itself came about because of changes in women's effective political power and in the growing acceptance of feminist arguments about violence against women.  This change came from the legislature, in response to a judicial decision that provoked wide spread outrage
.   Kim Campbell, then minister of justice, set up a nation-wide series of consultations with women's groups involved in issues of violence to provide guidance for legislative change
.  This law could not have come into being had there not already been significant changes in beliefs and norms about gender and violence.  But the new law can, in turn, foster and reinforce change--and it can face resistance because the relevant norms and beliefs are in flux and still vary greatly across the population.
VIII.  Limits and Potential of Relational Transformation Through Law:  Further Reflections on the Canadian Law of Sexual Assault 

As I said at the outset, neither changing the law nor adopting a relational approach to rights can, by themselves, stop violence against women.  The change in the Canadian law will not stop men’s anger at women, it will not stop a wide spread cultural propensity to make women the target of rage and frustration (generated, for example, by workplace humiliations or the inability to find work
), it will not stop the projection of evil onto women and their sexuality nor the sense that violence is justified as a means of controlling their dangerous sexuality.  I believe all these patterns must change in order to end systemic violence against women, whether sexual assault by a stranger or an acquaintance, or the common practice of men beating their intimate partners.  

Nevertheless, the Canadian law of sexual assault does challenge a set of beliefs that are part of these deep patterns. The idea that women welcome a show of force in sex, that not just power, but coercion, is a turn on can no longer be safely presumed (actual consent not assumption is necessary).  Similarly, it is no longer safe for men to act on the idea that women are temptresses who cannot expect men to control themselves if they have been “led on.”  Women who dress “provocatively” and do not stay out of harms way are no longer fair game for assault.
 Men must thus relate to women differently in a variety of ways.  Powerful images of the nature of sexuality and men’s and women’s roles with respect to sex are challenged, and men who ignore that challenge risk being held accountable for violence they used to get away with.  Modifying their behaviour may cause stress and resentment, but is also likely, gradually, to yield a change in everyone’s understanding of men, women, and sexuality.  

A relational approach also helps us see why the change in the Canadian law of sexual assault was justified despite the incursion on long-standing rights of the accused not to be convicted unless subjective intent to commit the crime was proven.  This matters a great deal because of the point I noted above:  in the case of sexual assault, as in so many areas, it did not turn out to be possible to promote equality without changing the existing rights of the dominant group (since virtually all of the accused in sexual assault cases are men).
  The conventional liberal aspiration to achieve equality by taking existing rights and finally applying them equally to all is only possible if “rights” are understood in the most general terms of rights to the big values such as freedom, autonomy, equality, dignity or security. These broad rights can and should be made to apply equally to all.  But to do so will very often involve removing particular existing legal rights and immunities, imposing new obligations, and creating new legal entitlements for those who have been disentitled.  Existing rights and immunities, as I discussed in Ch. 3, “Rights and the Fully Human Self,” too often have systemic advantage and disadvantage built into them.  The Canadian law of sexual assault gives us a good example of why simply extending existing legal rights will not be sufficient to achieve equality.  The dismantle law’s role in sustaining men’s power and advantage over women, some of men’s traditional rights and immunities had to be taken away.  This does not mean that the law is being used to harm or disadvantage individual men accused of sexual assault in order to redress the historic disadvantage of women.  It means that those traditional rights and immunities are now understood to be inconsistent with basic liberal commitments to the equal protection of the law. 

It is important to emphasize here that while particular legal rights and immunities may need to be changed in order to advance equality (or security of the person, or free speech, etc.), there is no reason to believe that a relational approach would cast doubt upon the value of any of basic rights outlined in the Charter or most other western constitutions.  As we will see in more detail in the next chapter, all constitutional rights (indeed all rights) require interpretation and a relational approach will support some interpretations over others.  For example, interpretations of equality provisions that recognize and attempt to redress systemic disadvantage lend themselves to, and will be supported by, relational analysis.   Interpretations that focus on intent to discriminate will receive less favorable analysis from a relational approach.  Again, as we will see shortly, a relational approach offers reasons for not treating property as a constitutional right (as the Charter does not, but most other constitutions do).  But it is hard to imagine that the big broad rights such as freedom of speech, press, and conscience, freedom of assembly and movement, due process or fundamental justice, liberty or security of the person could be shown to foster relationships that undermine the core values of society.  Particular interpretations will, of course, be contested and particular notions of rights--such as the right of an accused never to be convicted without proof of subjective intent--will change.  In the inevitable cases where rights conflict, a relational analysis can be expected to yield outcomes different from an individualistic,  boundary focused approach.  Each side may think that the other's interpretation undermines a core right--as happens in a wide variety of conflicting interpretations.   Nevertheless, there is nothing in the relational approach that threatens basic rights.  My claim is that the inevitable challenges of definition, interpretation and debate about the meaning of those rights will be best facilitated by relational analysis. 
IX. Conclusion
Judith Shklar’s liberalism of fear provides a powerful indictment of the liberal state she seeks to defend. She offers some of the most effective language I have seen to describe the horror of the failure to protect women and children from pervasive fear. One of Shklar’s central purposes was to limit the power of the state, because the state is the most dreaded source of fear and cruelty: “systematic fear is the condition that makes freedom impossible, and it is aroused by the expectation of institutionalized cruelty as by nothing else.”
 My approach to systemic fear appears to cut against this purpose in the sense that it asks us to expand our conception of the appropriate tasks of the liberal state to include the transformation of the relation between men and women.  But, in fact, the relational approach reveals that the issue is not the expansion of the scope of the state, but the expansion of our understanding of what that scope is. 
My relational analysis reveals law's complicity in subjecting women to "systematic fear," the condition that Shklar rightly says is incompatible with freedom.  The cruelty of private sexual violence is not institutionalized, but much of the male impunity for that violence is.  The change to the Canadian law of sexual assault shows how law structures—and can restructure—patterns of relationship that are inconsistent with basic liberal values of equality and security from fear.  The relational approach does require a rethinking of the categories of public and private; it does acknowledge that existing rights and impunities needed to be withdrawn; it does raise the wider challenge of how to articulate the legitimate scope of the state if the categories of pubic and private cannot be used in traditional ways to demarcate that boundary.  But the amendments to the law did not expand the scope of the state, nor will many demands to change the way existing law structures relations of inequality or insecurity.  In some instances, a relational analysis of the many dimensions of society that foster such inequality and insecurity might lead not only to a greater awareness of law’s complicity, but to an inclination to actually expand the reach of the law.  (Some of the laws and regulations regarding sexual harassment might count as such expansion.  Although, again, much of sexual harassment is a matter of impunity for already regulated actions such as assault [non-consensual touching] and abuse of authority.)  But the case of Canada’s sexual assault amendments offers a concrete example of Shklar’s insights into the centrality of fear, which reveals the limitations of the traditional liberal approach and the advantages of a relational one.   

The liberal state has systematically failed to provide its most basic protection to women and children, and the nature and harm of that failure is best captured in relational rather than boundary terms.  Men routinely do violence to women and children in part because the law and social norms have permitted them to do so with impunity.  In addition, men do violence to women because the construction of gender itself has built into it a superiority and dominance of men over women, and a picture of sexuality that entails a deep asymmetry between men and women.  One might even say that the very construction of sex as something men want/need and women can withhold or provide, supports the relation of domination:  men must have the power to extract the sex they want--or they risk becoming subordinate supplicants.  The law has helped sustain this ugly, dangerous, and inherently unequal pattern of relationships.  Changes in the law are generated by changes in social norms and are, in turn, able to advance these changes in the direction of law's core value of equality. 
In reflecting on the unease that might be generated by my relational project of transformation, it is important to remember that I began my argument not with contested claims about equality and dignity, but with the uncontested, minimal objective of the liberal state to protect its members from violence. If I have persuaded you of the liberal state’s failure on these terms, and the need to go beyond an approach of trying to “stop men” from committing violence, then I hope the relational approach emerges as plausible. It is not likely that the state would wield more power, control more dimensions of people’s lives if we were to focus our attention on the way the law and the state’s delegated power (economic as well as familial) currently structures relationships not only to the terrible detriment of women, but in ways inconsistent with liberalism’s basic goal. It is clear that we would need to think in new and challenging ways—but these challenges are what we need to take on the violence that is so deeply rooted in society. The disturbing dimensions to the relational approach-- such as the unnerving scope of the task and of collective responsibility and the renegotiation of public/private relations--are what makes it suitable for addressing the dramatic failure of the liberal state to protect two-thirds of its members from systematic fear. The relational approach does not offer pat answers, but a framework to analyze the problem in ways that can facilitate the necessary change so urgently required.

� For the purposes of this chapter, I believe it makes sense to focus on this particular failure. But while I was teaching in Chicago, it was brought home to me forcefully that this is not the only such failure. In the United States, the state has failed perhaps even more dramatically to protect young black men from violence, and it might be said that there is a background of violence that pervades the lives of Native peoples in North America. The class of those for whom the liberal state has succeeded in providing routine security from violence (which of course does not mean perfect security) begins to look suspiciously small. Further, it seems that the fever of prison building in the United States is fueled by the perception that even that class is increasingly subject to the fear of violence that has pervaded the lives of so many others. Of course this kind of failure does command political attention.


� This essay focuses on the issue of violence against women, only briefly returning to children at the end. Although I think the violence against women and children are closely linked, both issues were too much to take on in one discussion.


� See note 6 for the articles in which I have elaborated this claim.


�See, for example, my “Reconceiving Rights as Relationship,” Review of Constitutional Studies/Revue d’études Constitutionel 1 (1993): 1-26; and Martha Minow, Making All the Difference: Inclusion, Exclusion, and American Law (Ithaca: Cornell University Press, 1990).


� This is George Kateb’s description of Shklar’s argument in Newsletter, Conference for the Study of Political Thought, vol. 22, November 1992.


� This issue of “private violence” also characterizes wife assault, which is an even more widespread source of violence against women. In 1986, the Surgeon General reported that domestic violence was the primary cause of physical injury to women, exceeding car accidents, rapes, and muggings combined. Report on the Surgeon General’s Workshop of Violence and Public Health, United States Department of Health and Human Services and Department of Justice, Public Health Service (1986).


	It has also been reported that homicide, almost always by an abusive partner, is the leading cause of death for black women under forty. E. Stark, “Framing and Reframing Battered Women” in Domestic Violence: The Changing Criminal Justice Response, ed. E. S. Buzawa and C. G. Buzawa (Westport, Conn.: Greenwood Publishing Group, 1992), 271 at 273. This statistic is based on medical records at the Yale-New Haven Hospital between 1978 and 1983. 1 am grateful to Christina Kobi for providing me with this information from her unpublished paper, “The Criminal Justice Response to Domestic Violence: A Feminist Perspective.”


� See Jennifer Nedelsky, “Reconceiving Autonomy,” Yale Journal of Law and Feminism 1 (1989): 7-36; “Law, Boundaries, and the Bounded Self,” Representations 30 (Spring 1990): 131-58; “Reconceiving Rights as Relationship”; “Feminist Theory and Practical Alternatives,” 87 Northwestern Law Review (1993): 1286-301; “Potential Life as Property? A Feminist Perspective on Choosing Legal Categories,” Canadian Journal of Law and Jurisprudence 6 (1993): 343-65; “Constitutional Dialogue,” co-authored with Craig Scott, in Social Justice and the Constitution, ed. Joel Bakan and David Schneiderman (Ottawa: Carleton University Press, 1992), 59-84; Private Property and the Limits of American Constitutionalism: The Madisonian Framework and Its Legacy (Chicago: University of Chicago Press, 1990), chapter 6.


� Among my fellow relational feminists are Carol Gilligan, Martha Minow, Joan Tronto, Carrie Menkle-Meadow, Nel Noddings, Sara Ruddick, Catherine Keller, Hester Lessard, and Virginia Held. There is of course disagreement among those using some version of this framework. Sometimes people I think of as relational feminists are called maternal feminists or cultural feminists. I do not particularly like these terms, nor often, the description accompanying them.


� Feminists have an advantage in avoiding one of the pitfalls of challenges to liberal individualism: women’s experience of relationships as oppressive as well as essential has the virtue of making us less likely to be romantic about the virtues of community as such. See Nedelsky, “Reconceiving Autonomy,” 9-10.


�With some self-consciousness, I originally used the grandiose title of “Relational Feminism Confronts the Problem of Evil.” I think the essay still shows some of this broad aspiration to see if my relational approach can deal with the darkest parts of human interaction. I changed the title because the term “evil” is so complex, even contentious. What I actually address here is just one dimension of violence, but my driving concern remains the broader problem.


cite Pam's paper on children as feminized subjects of violence


�  NEED CITES There is, however, an important nuance and puzzle here. What most women fear, what controls their daily activities, is fear of stranger rape. And what they think will protect them is “having a man.” The irony, of course, is that the vast majority of rapes are by men their victims know. The protection they seek is often the real source of the danger. Thus the pervasive fear is in some ways misguided. If the fear were more realistic, it would probably not function in the same way to foster women’s dependence on men. The basic terror of vulnerability to rape would, however, still reinforce the power relations.


� Susan Griffin, A Chorus of Stones: The Private Life of War (New York: Doubleday, 1992).


�   See Catherine Keller, From a Broken Web


� I do not mean to suggest that women do not commit violence against men, children or other women.  But statistics on violent crime.** We may be just beginning to understand the ways in which violence in intimate partnerships is found in same-sex relationships, and thus the extent to which the patterns of that violence are similar to the prevalent violence of men against their female intimate partners.**


� See the description of the dark underside of twentieth century American farm life in Jane Smiley, A Thousand Acres: A Novel (New York: Knopf, 1991).


� See particularly Marion Woodman, The Pregnant Virgin: A Process of Psychological Exploration (Toronto: Inner City Books, 1985) and The Ravaged Bridegroom: Masculinity in Women (Toronto: Inner City Books, 1990).


	I have a continuing unease with the use of the terms “masculine” and “feminine” even in Woodman’s fully feminist, consistently enlightening reflections. For my brief purposes here, however, I think it is enough to say that “the feminine” does not refer to gender, and that I always find that Woodman’s insights are compelling even if I wish for slightly different language.


� While I have found her approach extremely helpful, I do not think a reader need accept Jungian psychology to accept my argument.


� See also Dorothy Dinnerstein, The Mermaid and the Minotaur (New York: Harper Colophon Books, 1977), who for all the problems of her universalizing language, has important insights on the mutuality of destructive gender roles.


� Marion Woodman, Addiction to Perfection (Toronto: Inner City Books, 1982), chapter 7, “Rape and the Demon Lover,” 132. The passage quoted continues, “D. M. Thomas’s novel The White Hotel (1981) makes vividly clear the contemporary fate of the feminine.”  The apt metaphor of the "rape of the earth" is another instance of the iconic significance of rape--and of the violence toward the feminine.


� See Starhawk, Truth or Dare for an example of a feminist approach to power.


� Robert Johnson, Ecstasy: Understanding the Psychology of Joy, see especially 18-20. Johnson also sees links to the destructive quality of our gendered roles.


	There are also important links here to Catherine MacKinnon’s persuasive arguments about the eroticization of dominance and violence. See Feminism Unmodified: Discourses on Life and Law (Cambridge: Harvard University Press, 1987).


� *check nussbaums language jn


� Nel Noddings, Women and Evil (Berkeley: University of California Press, 1989), 1.


� “When I use the word shadow, I will refer not to an element in the realm of archetypes, but rather to a set of desires, inclination, and behaviours that are observable in human experience…those of which the individual is unaware are part of his or her shadow. Similarly, a group, institution, nation, or culture may have a shadow. Sometimes the traits belonging to the shadow are vehemently denied, even despised, and then we may predict projection” (75).


**THIS NEEDS EXPANSION. IDEALLY FOLLOWING SENTENCE, TOO  see note below re feminine. re-read that section. new yorker poem.


� Martin Marty’s study of comparative fundamentalism.**  maybe also jn add quotes from Buddhism, Women of the Way


� Women and Evil, 120.


� Ibid., 211.


� *A CITE, MAYBE FROM PREJUDICE BOOK


� This is just one of the many ways in which I do not purport to address all the different forms violence takes.


� The idea of universal, equal rights only applies to other full humans. The concept itself thus is little, if any, impediment to mistreating those we do not think of as human or as so inferior that they are not entitled to equal rights.


� “We have also found it useful to distinguish among natural, cultural, and moral forms of evil. The pain of illness and death are natural evils; poverty, racism, war, and sexism are cultural evils; the deliberate infliction of physical or psychic pain—unless we can show convincingly that it is necessary for a desirable state in the one undergoing pain—is moral evil.” Noddings, Women and Evil, 120-21.


� This is one of many points where the use of the language of “we” and “us” is complicated.  While, as I noted earlier, I try to avoid presumptions about who “we” are, to shift the language here to  “their” [“the privileged”] insulation from the pain of poverty perpetuates a version of the distancing I am discussing.  For the overwhelming majority of my readers (regrettably), theirs is the experience of privilege not homelessness.  The language or we and us highlights this.  


� As I noted above, I assume the readers of this essay are neither homeless nor impoverished (beyond the temporary constraints of studenthood). I would be glad if the assumption proved incorrect, if my readership were wider than I expect.


� This argument is elaborated in the following chapter, "Reconceiving Rights and Constitutionalism."


� Women and Evil, 210.


� For Noddings, the “steady control” is internal; for traditional liberalism, it is provided by the state.  My preferred language would be “self-conscious judgment rather than “steady control.”  As we will see in Ch. 7, I think the language of control is not optimal for a relational approach.


� Newsletter, Conference for the Study of Political Thought, vol. 22, November 1992, 2.


� Actually, she talks more about liberalism than constitutionalism, and it is more the traditions of liberalism than constitutionalism that I want to take on here. Someone once said that my objective was to have constitutionalism without liberalism. In fact, I want to revise some of the basic terms of liberalism and to transform our understanding of constitutionalism in corresponding ways. The idea of boundaries (to the legitimate authority of the state) is as essential to the American conception of constitutionalism as it is to the dominant conception of rights (as the content of the boundaries).


� Judith Shklar, “Liberalism of Fear,” in Liberalism and the Moral Life, ed. Nancy Rosenblum (Cambridge: Harvard University Press, 1989), 21-38; Shklar, Ordinary Vices (Cambridge: Harvard University Press, 1984).


�“Liberalism of Fear,” 29.


� Ordinary Vices, 235.


� Ibid., 237.


� Ibid., 241-42.


� The United States is clearly her paradigm liberal society.


� Which is not, of course, to say that there are not forms of violence and terror to which women are subjected elsewhere, and from which women in North America are relatively well protected. To say that there are worse horrors elsewhere, however, is not to deny the claim that North American liberal society fails to provide some of its weakest and most powerless members with the security from fear that Shklar treats as fundamental.


� cites**


� Judith Lewis Herman, Trauma and Recovery (New York: Basic Books, 1992), 33.


� Ibid., 32.


� Lenore Terr, Too Scared to Cry: Psychic Trauma in Childhood (New York: Basic Books, 1990), 37.


� Herman, Trauma and Recovery, 50.


� She also sees it as part of a broader pattern of violence that affects men as well: “Combat and rape, the public and private forms of organized social violence, are primarily experiences of adolescence and early adult life. The period of greatest psychological vulnerability is also in reality the period of greatest traumatic exposure, for both young men and women. Rape and combat might thus be considered complementary social rites of initiation into the coercive violence at the foundation of adult society. They are the paradigmatic forms of trauma for women and men respectively.” (There are strong echoes here of Susan Griffin.) But the fact that men in our culture are subjected to the horrors of war, long sanctioned as inevitable, and that there are links between these different, routine forms of violence, does not mean that the absence of basic security for women and children does not pose a special challenge to the claims of liberalism.


� current statistics**


� Report by the Canadian Panel on Violence Against Women, as reported in The Toronto Star, Friday, July 30, 1993, A23.


� check language**


� I cannot vouch for the methods used. But it would be interesting to note whether in-depth interviews consistently illicit higher numbers of victims than do questionnaires or telephone surveys. It seems likely to me that something other than interviewer bias (as implied about the Toronto study) would account for the higher numbers. It makes sense to me that women would be more willing to reveal such painful experiences in a context where some personal rapport had been established.


	I should also note a year prior to the report, four national feminist organizations withdrew support for the Canadian Panel on Violence Against Women because it did not sufficiently represent disabled, ethnic, and immigrant women. One of the objections from feminists is that none of the information is new. (Of course, this objection counters the suggestions in the press that the information was unreliable.)The money, ten million dollars, would have been better spent on mitigating (e.g., battered women’s shelters) or solving the problem. See The Toronto Star, Friday, July 30, 1993, A23.


� I once made a similar, even more sweeping statement in class:  "all women live in fear."  An undergraduate woman raised her hand and announced that she wasn't afraid because she didn't have a boyfriend.  This provocative remark was intended to point out that most sexual assaults are perpetrated by men who know the woman they are attacking.  The very men to whom women look for protection from the 'dark, male stranger" are a more common source of danger than the stranger.  The student also asserted that her fearlessness took the form of walking the streets of Toronto at any time and place that suited her.  She was the first and only woman I have ever met who claims this sort of immunity from fear.  I think my point about the prevalence of fear holds, but I now make it in slightly less sweeping terms.


 


Living in the relatively safe city of Toronto, I experience far less daily intrusion into my life plans than I did while living in Hyde Park in Chicago. Like most women, I make accommodations to the fear that feel so routine that I generally am scarcely conscious of the fear that lies behind the accommodations. For example, I consider my office in a large university building to be inaccessible to me late at night, whereas my male partner will comfortably go there at 4:00 A.M. What brought home to me most clearly the way some level of fear pervades my life was a story of the Michigan Women’s Folk Festival, which has a large acreage on which no men are allowed. Although I found it troubling that male infants were part of the exclusion, I realized that for the first time I could imagine what it would be like to spend whole days and nights with no fear at all of male assault. I found the idea of being able to walk alone through woods without anxiety exhilarating—and as a result became more conscious of how such freedom from fear ordinarily feels impossible to me.


� I address the complications of group membership later.


� “Liberalism of Fear,” 29.


� Subtle revisions of this statement might be necessary when we have a full account of the frequency of the sexual abuse perpetrated on children by those in power over them in orphanages, residential schools, and reform schools. We might also need to revise it in light of the complexities of the abuse of power by employers and teachers who sexually harass and rape women subject to their power. Although the common experience of fear is of “stranger rape,” it may be that for a very large number of women the original source of the terror is abuse of state-sanctioned power. This description might apply as well to women sexually abused by a step-parent.


	It seems likely however, that recent changes in law and norms have made more headway against these abuses of power than against “private” rape.


� Robert Cover, “The Origins of Judicial Activism in the Protection of Minorities,” Yale Law Journal 91 (1982): 1287-316. Quotation cited is at 1303-4.


� It is probably always the case that violence and fear are necessary to keep a group subordinated. Women were once thought of as an exception, but we can now see that they are not.


� jn define


� Ibid., 1307. Cover is referring to a case that upheld the white primary when it was the product of a party convention decision.


� Ibid., 1308-9.


� Ibid., 1309.


� Reva Segal, “The Rule of Thumb”**


� Ibid., 1316. I have not tried to present Cover’s central and fascinating argument about the importance for this process of the famous Footnote Four in United States v. Carolene Products 304 U.S. 144 (1938), 152 n.4.


� Herman, Trauma and Recovery, 53.


� Ibid., 41.


� Ibid., 61, 51.


� cites** look for history of changes to US rape law, eg New Jersey, but hope can find a comprehensive overview


�Ibid., 51, 53.


�Ibid., 62.


� Ibid., 67.


� cite Brison somewhere here jn


� Herman’s compelling comment reveals the serious constraint on women’s freedom that fear and violence entail: “Most women do not in fact recognize the degree of male hostility toward them, preferring to view the relations of the sexes as more benign than they are in fact. Similarly, women like to believe that they have greater freedom and higher status than they do in reality. A woman is especially vulnerable to rape when acting as though she were free—that is, when she is not observing conventional restrictions on dress, physical mobility, and social initiative. Women who act as though they were free are often described as ‘loose,’ meaning not only ‘unbound’ but also sexually provocative” (69).


� It is important to remember that I have not begun to catalog the full range of fears, from economic dependency to a deep sense of inadequacy, that characterize so many women’s lives. Indeed, as I read the descriptions of the consequences of trauma, I thought they sounded on a continuum with what most women seem to experience. JN ADD A SENTENCENow this might turn out to be because such a huge percentage of women have suffered some kind of trauma, whether of child abuse or adult sexual violation. But I think it is more likely that there is something abusive about the role of women (extraordinarily diverse as the forms of the role are) in our society that itself generates a kind of pathology. I also have not discussed the special fear and pain of poverty that afflicts women disproportionately.


� There are close parallels here with the issue of wife assault.


� cite**  cite also to history of consultation with women’s groups


� eg.** Jane Doe in Toronto. On CBC morning show sometime in feb, march.  Probably also in her book


� **not sure if i heard about this in the context of Africa or North America.  See if you can find some kind of cite


� Of course, this kind of description invites the notion of a continuum of coerced sex, of which rape forms one end.  But to note this does not mean that we cannot distinguish rape from a boyfriend’s emotional blackmail or a wife’s tolerance of sex she does not want for fear of losing her husband.   


� In a conversation about these issues,  Mary Ann Case of the University of Chicago Law School suggested that the norm should be attention to the satisfaction of desire.  One might note here that Martha Nussbaum lists “satisfaction of sexual desire” as among the basic human capabilities states and societies should enable.  Women and Development, p.  **jn


� This is not to say that the communication must be in words. There are many such nuances that I will not fully explore here.


� In my reading of the preamble, I do not wish to sound overly naive. I am sure many preambles express lofty sentiments that are either routinely ignored in interpretation or actually contradicted by the language of the statute. Nevertheless, in this context, I think these positive interpretations are potentially important in the statute’s capacity to shift the relations of power around one of the most important uses of violence to express and maintain male dominance.  cite to code**


� Herman, Trauma and Recovery, 72.


� 273.2 (e)


� Ibid., 53.


� cite Schepelle


� 273.2


� cite and quote Ewanchuck, but note also Alberta trial and CA.  maybe even a note about the attacks on LHD when Ewanchuck came out**.


� “Historically disadvanted” in the language of Canadian jurisprudence.  See Andrews **cite


� Some narcotics trafficking laws, other examples**


� add another example jn


� cite


� cite to Law


� I had this reaction when presenting these arguments in the US.  ? Don Stuart article in Canada?**


� See Herman, Trauma and Recovery, chapter 1, “A Forgotten History,” on the discovery and subsequent repudiation of childhood sexual abuse as the cause of hysteria. Also, I am told that the Kinsey report in the 1950s provided estimates of the frequency of incest and abuse that are close to the “revelations” of recent years.


� Cite Pam Shime’s paper


� It is also interesting to note that while the overall incidence of violent crime is much lower in Canada than in the United States, the rates of sexual assault are about the same.**  IN addition, in Canada, the rates of violent crime are declining, but the incidence of sexual assault holds steady.  Reported on CBC interview with “Jane Doe” Feb 22.  maybe also in her book.** 


� See Law Commisison of Canada, “Restoring Dignity:  Responding to Child Abuse in Canadian Institutions” (2000) on the kinds of factors that fostered child abuse in residential institutions including residential schools for Aboriginal children, schools for the deaf and blind, training schools and long-term mental health care facilities. 


� See Joanna Macy, “Taking Heart: Exercises for Social Activists,” in The Path of Compassion: Writing on Socially Engaged Buddhism, ed. Fred Eppsteiner (N.p.: Parallax Press and the Buddhist Peace Fellowship, 1988).


� See for example the trial court opinion in Ewanchuck**


� dates, cite, update**


� See “palimony” case about 10-15 years ago in the US, maybe Florida that makes this assumption clear. More recent cases?**


As I noted earlier the focus on ascertaining consent, while probably necessary for the law, reinforces this picture—rather than presenting sexual activity as the result and expression of mutual desire.**check Oberlin code   





� Cite Dworkin


� I do not mean to suggest that  American state power is consistently marshalled to provide Blacks with equal protection against violence.  For example, there continue to be various forms of de facto tolerance of Black’s violence against each other.


� The issue of state protection against “private” violence is also central to the issue of “domestic violence.” See Reva Segal, “Rule of Thumb.” **


� cite, summary


� cite article telling the story**


� cites**


� Ewanchuck.


� I think it is fair to use this generalization of men as the dominant group in this context despite the reality that racialized men can be subordinate not only to “white” men, but to “white’ women.  This language does raise the question of which men get prosecuted for rape, and the general disproportion of visible minorities in the jails of both the United States and Canada (the aboriginal population is particularly over-represented).  But since the amendments I am discussing target acquaintance rape, not “stranger” rape, I think the racism of the criminal justice systems is less likely to play a role in these prosecutions.  Martha any data? jn


� Shklar, “Liberalism of Fear,” 29.





�  I had the good fortune to be thinking the original version this chapter while visiting the University of Chicago Law School. I would particularly like to thank the following for giving me the benefit of their responses: Carolyn M. Burns, Richard Epstein, Elana Kagan, Larry Lessig, Tracey Meares, Martha Nussbaum, and Stephen Shulhoffer. I also received particularly excellent questions and comments from Owen Fiss and his Feminist Theory class at Yale Law School. And I would like to thank the participants in the discussion at the NOMOS meeting where the first draft of this essay was presented.


	More recently, George Kateb kindly took the time to discuss his thoughts on this chapter.  I have tried to meet some of his question with additional elaboration.








